O J o 0w N

10
11
12
13
14
15
16
17
18
19

COMMITTEE/SUBCOMMITTEE AMENDMENT

PCB Name: PCB THSS 13-02 (2013)
Amendment No. 9

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (/N

ADOPTED AS AMENDED - (Y/N)

ADOPTED W/O OBJECTION /N

FATLED TO ADOPT - (Y/N)

WITHDRAWN (/N

OTHER

Committee/Subcommittee hearing PCB: Transportation & Highway

Safety Subcommittee

Representative Nufiez offered the following:

Amendment (with title amendment)

Remove lines 1301-1686 and insert:

Section 25. Section 373.4137, Florida Statutes, is amended
to read:

373.4137 Mitigation requirements for specified
transportation projects.—

(1) The Legislature finds that environmental mitigation
for the impact of transportation projects proposed by the
Department of Transportation or a transportation authority
established pursuant to chapter 348 or chapter 349 can be more
effectively achieved by regional, long-range mitigation planning
rather than on a project-by-project basis. It is the intent of
the Legislature that mitigation to offset the adverse effects of
these transportation projects be funded by the Department of

Transportation and be carried out by the use of mitigation banks
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and any other mitigation options that satisfy state and federal

requirements in a manner that promotes efficiency, timeliness in

project delivery, and cost-effectiveness.

(2) Environmental impact inventories for transportation
projects proposed by the Department of Transportation or a
transportation authority established pursuant to chapter 348 or
chapter 349 shall be developed as follows:

(a) By July 1 of each year, the Department of
Transportation, or a transportation authority established
pursuant to chapter 348 or chapter 349 which chooses to
participate in the program, shall submit to the water management
districts a list of its projects in the adopted work program and

an environmental impact inventory of habitats impacts and the

anticipated amount of mitigation needed to offset impacts.

addressed—rn The environmental impact inventory shall be based

on the rules adopted pursuant to this part, anmd s. 404 of the
Clean Water Act, 33 U.S.C. s. 1344, and the Department of

Transportation's whichmay beimpacted—by—+Ets plan of

construction for transportation projects in the next 3 years of

the tentative work program. The Department of Transportation or
a transportation authority established pursuant to chapter 348
or chapter 349 may also include in its environmental impact

inventory the habitat impacts and anticipated amount of

mitigation needed for ef any future transportation project. The

Department of Transportation and each transportation authority
established pursuant to chapter 348 or chapter 349 may fund any
mitigation activities for future projects using current year

funds.
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(b) The environmental impact inventory shall include a

description of +hese habitat impacts, including #£hkeir location,

acreage, and type; the anticipated amount of mitigation needed

based on the functional loss as determined through the Uniform

Mitigation Assessment Method (UMAM) adopted in Chapter 62-345,

Florid Administrative Code; identification of the proposed

mitigation option; state water quality classification of

impacted wetlands and other surface waters; any other state or
regional designations for these habitats; and a list of
threatened species, endangered species, and species of special
concern affected by the proposed project.

(c) Before projects are identified for inclusion in a

water management district mitigation plan subsection (4), the

Department of Transportation must consider using credits from a

permitted mitigation bank. The Department of Transportation must

consider availability of suitable and sufficient mitigation bank

credits within the transportation project's area, ability to

satisfy commitments to regulatory and resource agencies,

availability of suitable and sufficient mitigation purchased or

developed through this section, ability to complete existing

water management district or Department of Environmental

Protection suitable mitigation sites initiated with Department

of Transportation mitigation funds, and ability to satisfy state

and federal requirements including long-term maintenance and

liability.
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mitigationplon—feor—the prejeetedimpacts—1implement the

mitigation option identified in the environmental impact
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inventory deseribed—insubseetion—{2), the Department of

Transportation may purchase credits for current and future use

directly from a mitigation bank; purchase mitigation services

through the water management districts; purchase mitigation

services from the Department of Environmental Protection for

mitigation on state lands; conduct its own mitigation; or

purchase other mitigation services which meet state and federal

requirements. Funding for the identified mitigation option as

described in the environmental impact inventory shall be

included in shett—dderntifv fuondsguarterty in oneserew oecount
e ] : . . ; . :
mitigation phase of projects budgetedby the Department of

Transportation's work program developed pursuant to s. 339.135
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(b) FEach transportation authority established pursuant to
chapter 348 or chapter 349 that chooses to participate in this
program shall create an escrow account within its financial
structure and deposit funds in the account to pay for the
environmental mitigation phase of projects budgeted for the
current fiscal year. The escrow account shall be maintained by
the authority for the benefit of the water management districts.
Any interest earnings from the escrow account shall remain with

the authority.
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(c) For mitigation implemented by the water management

district or the Department of Environmental Protection, as

appropriate, the amount paid each year shall be based on

mitigation services provided by the water management districts

or Department of Environmental Protection pursuant to an

approved water management district mitigation plan, as described

in subsection (4). Execept—foreurrentmitigation projeets—aFn—Fthe

paragraph—d)r+ The water management districts or the Department

of Environmental Protection, as appropriate, may request payment

er—of—funds—fromaon—eserow—aceount no sooner than 30
days before the date the funds are needed to pay for activities
associated with development or implementation of permitted

mitigation meeting the requirements pursuant to this part, 33

U.S.C. s. 1344 and 33 C.F.R. 332, in the approved mitigation

plan described in subsection (4) for the current fiscal year+

egrrent—year- The amount #£ransferredtothe escrow aceounts
programmed each year by the Department of Transportation and
participating transportation authorities established pursuant to
chapter 348 or chapter 349 shall correspond to an estimated =&

cost per credit aere of $150,000 $#5+660 multiplied by the
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projected number of credits aeres—ef

impaet identified in the

environmental impact inventory described in subsection (2). This

estimated cost per credit will be adjusted every two years by

the Department of Transportation based on the average cost per

UMAM credit paid through this section Hewewer,—+the$75-000—~cost
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I2-menthperiod—ending—September30+—+996~ Each quarter, the

projected amount of mitigation aereage—-eofimpaet shall be

reconciled with the actual amount of mitigation needed for

£
-

impaet—of projects as permitted, including permit

NN
SRR e 2T L S v

modifications, pursuant to this part and s. 404 of the Clean

Water Act, 33 U.S.C. s. 1344. The subject year's programming

£ransfer of funds shall be adjusted aeeerdingty to reflect the
I

mitigation aereage—of—impacts as permitted. If the water

management district excludes a project from an approved

mitigation plan, cannot timely permit a mitigation site or if

the proposed mitigation does not meet state and federal

requirements, the Department of Transportation may use the

associated funds for the purchase of mitigation bank credits or

any other mitigation option that satisfies state and federal

requirements TheDbDepartment—of Traonsportation—andparticipating

PCB THSS 13-02 a9
Published On:

3/11/2013 9:19:19 PM
Page 6 of 17




COMMITTEE/SUBCOMMITTEE AMENDMENT

(2013)

PCB THSS 13-02

PCB Name

9

Amendment No.

D b & ~ iS]

H o O go] > o
op 4P (V] 4P P (o 0] PP D [0} o
T ¢ P & ) I Al D o gl <
on on D i1y ¢ -H @ i} — — D Rty N — 2 -H
i) © O, D . - 0] ©| -A| -m O ) “ c

A IR S N N £ <l L Q9 o s © L © g

) & U1 O Hoo-H HOJES ~ ol P al - H B 0] a Q) ©
4P D H on D D Q- ol < Q 0 [ON C - ES) 0] ol -

D, P o 4 4 N D of Ll ©T| g < IS S < @ ~ gl A o

[ I O o ® o ) c a O D D Q H c
Non @Y 5 D 0| 4 ©f o o & & - @ g © O] 0| <

P ® D B D D 4 o, - @| O S I 7o BT ST S R () MY 0] D  «| < -A

ORI e 4 ol H| O D @ o & oH| P
D ¢ kS ¢ - Plgal o | H4 ¢ F © > O

P B D E ()] D H O| O -A| & D D D D Sl s O O

4y 4p D @ fon D & D O Al W [Ea] o) Yd — H © ¢ = O “

Eib v -H B -H o - 4P I 9] a @ [0} =] 0] -~ [0}

¢ £ - D D ¢ -H (@] | Al H| -~ iy D — n Y o| ©

1) ) K ® ) HO)J H [OFEE ~ PP O 3 @ - D “ -H @] > o

B Jio S [N O] [ON D o Y © a B D (9] O 4d c 0]

n 9 © -d P P VR o wn| £ -H b @ o + Lol N

H -Ho 4P B @ & a [oF al P O 4 o o WP a

By T o E — D P of vl ®w o < L Y @ 2l @ 0 0]

(OFEE()] & D v -f P @ - al A & O ® D & [99] @) e - [0)

Wb 4 iy ® Pl © Pl 0 D, © < B O
T © & 0 1] D @ > E QR N ¢ — Y -

O & ¢ ® ©® oy @ D P Bl P © O b & #H B ol p © >
& (V] & ¥ ) Q©  -f D ) ~ - Ql > H ®  -H Y [e\ 1 @)) Q, “

[00] H () ¢ -H 4P @ ol H o Q (] ) H H D ) Q
S T R ) B R o - ® P of of ol Al & © B ¢ @ Sl oA 0
N ® & ® +HF @ 0 N D ow D O —

HO) D @ @ [0} D D a PP ol Y4 [o9] “ D | c

| H @ D & P b o a| 3| S - D b P o &£ S| © O
4 g 4 - -h i q) O] © L H| L& s P sS4 P oS A

n P - D N Pl e =3 T S ptS) D n P

() ) fH P O H D )] [V ] a ~ o @ 9] 0] @ “ ©

N ) N ) [OFEEE T D & © ~ O O ~ ~ D D - G- @] < O

[T, = I 1S R = § I (1 H ©| - ol L & -H O iS] o -~

) fH ® - @ . D 4 ol | | P o] # ¥ 0l L PP
-H D ® . ® D @ » Ky O )] © O @ 0] K ® D G c O o| -H
@ h b - ® @ B Al | Al Al o P W [09) iS) ©| -4 - =
-Ho4p 0] & ¢ o [§ "3 a H ~ ~ O G, D -~ “ “

L O B A VI o (VI ON B o O O] £ Q9 H D D & 2l Q9 £ Q) H

D @© # ¢ ¢ + H#4 —Hl Sl w O] of A O, W n O O
ey ONN 5 HoOG ) I = Y s N ) o cl H4 4 W

Rty Q D D D D D © c| O o < D oo [N a o| © Q,

s} Moo H H o, -H B D o H M Qf O 4@ ® D -~ - ol <

® ® (OR D n P [ORE1S) -~ (@] ~ i | -A| 4 K [ © O

N ¢ P D O 2 Pl g in #H . © < -

@ g Rty @ fH ® o)l kY D - a QO 9] © b D - o 0] 99} +

D S ¢ D D H - o, gl o] o g ®©® o QL O ¢ - O H|l g © ®©
-Hooop Po-d Uy o bl -l g o - ¢y ¢ 0 | O +

+ D 4 - B D S P A O N LT P b M A O ~ d

T ¢ O ¢ T HORNNE: £ o @ £ ® g H ¢ # ¢ - g © g O
(O ) N O NN () ) Hl o © 4| O & &£ @ 4 o O] &

TR Y B R $ 0 WP - Al Qo o -H (O T PR P ~ | © A @

b I P u P & v N I I I =1 R U ()2 . (I, R} D T 0O € | g

OTI VRS S TR A -H O o Q| o ol a 4 O O ® — A V| ®

@ & O £ 4P (oI oo 4 o o] Al 4 o P @ -H & S I S I O] B

[T () N I oo D & #H - © £ Pl o P (oIS D [09] PO P H

® ) 0] ) n D n D a > O ~ P O [ HoW -H n| L @]

H H h & P [09) H - Ho-H @ g @| © S ol @ ¢ ¢ ow - © 4| W
Rty D o ¥ -H © W HOJ O, W o, P o = A D [OFEEE | 4 io] KT O
O O 4 N O < 10 W~ W O O 4 N OO < 10 W -~ 0o O O 4 N O <« 0 W
n W W vV vVu v v v v v w©vw r~ r~ ~ ©~ ™~ ™~ ™~ ™~ ™~ ™~ ©© 0 W oW o o o
— 4 A4 A4 A4 A4 A 4 A4 4 A4 4 A4 4 A 4 A 4 A 4 A 4 A 4 A 4 o

PCB THSS 13-02 a9

19 PM
Page 7 of 17

19:

: 3/11/2013 9:

Published On



187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214

COMMITTEE/SUBCOMMITTEE AMENDMENT

PCB Name: PCB THSS 13-02 (2013)
Amendment No. 9
and implementing the mitigation sites, including planning,

design, construction, maintenance and monitoring, and other

costs necessary to meet requirements pursuant to this section,

33 U.S.C. s. 1344, and 33 C.F.R. 332.

When the water management district identifies the use of

mitigation bank credits as part of the mitigation plan, the

water management district must exclude that purchase from the

mitigation plan and the Department of Transportation must

purchase the identified mitigation bank credits.

(e) For purposes of preparing and implementing the

mitigation plans to be adopted by the water management districts

by March 1, 2013, for transportation impacts based on the July

1, 2012, environmental impact inventory, the funds identified in

the Department of Transportation's work program or participating

transportation authorities' escrow accounts shall correspond to

a cost per acre of $75,000 multiplied by the projected acres of

impact as identified in the environmental impact inventory. The

cost per acre shall be adjusted by the percentage change in the

average of the Consumer Price Index issued by the United States

Department of Labor for the most recent 12-month period ending

September 30, compared to the base year average, which is the

average for the 12-month period ending September 30, 1996.

Payment as provided under this paragraph is limited to those

mitigation activities which are identified in the first year of

the 2013 mitigation plan and for which the transportation

project is permitted and is in the Department of

Transportation's adopted work program, or equivalent for a

transportation authority. When implementing the mitigation

PCB THSS 13-02 a9
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activities necessary to offset th

COMMITTEE/SUBCOMMITTEE AMENDMENT

PCB Name: PCB THSS 13-02 (2013)

e permitted transportation

impacts as provided in the approv

ed mitigation plan, the water

management district shall maintai

n records of the costs incurred

in implementing the mitigation. T

hese costs shall include, but

not be limited to, conceptual pla

nning, land acquisition,

design, construction, staff suppo

rt, long-term maintenance and

monitoring of the mitigation site

and other costs necessary to

4

meet the requirements of 33 U.S.C

. s. 1344, and 33 C.F.R. 332.

To the extent monies paid to a wa

ter management district by the

Department of Transportation or a

participating transportation

authority exceed the amount expen

ded by the water management

districts in implementing the mit

igation to offset the permitted

transportation impacts, these fun

ds shall be refunded to the

Department of Transportation or p

articipating transportation

authority. This paragraph expires

June 30, 2014 a—Fump—sum
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242 (4) Before March 1 of each year, each water management

243 district, in consultation with the Department of Environmental
244 Protection, the United States Army Corps of Engineers, the

245 Department of Transportation, participating transportation

246 authorities established pursuant to chapter 348 or chapter 349,
247 and other appropriate federal, state, and local governments, and
248| other interested parties, including entities operating

249| mitigation banks, shall develop a plan for the primary purpose
250 of complying with the mitigation requirements adopted pursuant

251 to this part, ama 33 U.S.C. s. 1344, and 33 C.F.R. 332. In

252| developing such plans, the districts shall use sound ecosystem
253| management practices to address significant water resource needs

254 and consider shall—feews—en activities of the Department of

255| Environmental Protection and the water management districts,

256 such as surface water improvement and management (SWIM) projects
257 and lands identified for potential acquisition for preservation,
258 restoration, or enhancement, and the control of invasive and

259 exotic plants in wetlands and other surface waters, to the

260| extent that the activities comply with the mitigation

261| requirements adopted under this part, amd 33 U.S.C. s. 1344, and

262 33 C.F.R. 332. For transportation projects in the environmental

263 impact inventory for which a water management district is

264 implementing mitigation, the mitigation plan shall identify the

265 site where the water management district will mitigate for the

266 transportation project, the scope of the mitigation activities

267 at each mitigation site, the Functional Gain at each mitigation

268 site as determined through the UMAM per Chapter 62-345, Florida

269| Administrative Code, describe how the mitigation offsets the

PCB THSS 13-02 a9
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impacts of each transportation project as permitted,

9
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and a

schedule for the mitigation activities. The water management

districts shall maintain records of costs incurred and payments

received for implementing mitigation activities to offset

impacts of permitted transportation projects. Records shall

include, but not be limited to, conceptual planning, land

acquisition, design, construction, staff support, long-term

and other

1344,

maintenance and monitoring of the mitigation site,

costs necessary to meet the requirements of 33 U.S.C. s.

332.

and 33 C.F.R. To the extent monies paid to a water

management district by the Department of Transportation or a

participating transportation authority exceed the amount

expended by the water management districts in implementing the

mitigation to offset the permitted transportation impacts, these

funds shall be refunded to the Department of Transportation or
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mitigation plan shall be submitted to the water management

district governing board, or its designee, for review and

approval. At least 14 days before approval by the governing

board, the water management district shall provide a copy of the
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draft mitigation plan to the Department of Environmental

Protection and any person who has requested a copy. Subsequent

to governing board approval, the mitigation plan must be

submitted to the Department of Environmental Protection for

approval. The plan may not be implemented until it is submitted
to and approved, in part or in its entirety, by the Department

of Environmental Protection.
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(2) 4o}

mitigation plan,

Specific projects may be excluded from the

in whole or in part, and are not subject to
this section upon the election of the Department of
Transportation, a transportation authority if applicable, or the

appropriate water management district. Neither the Department of

Transportation nor a participating transportation authority

shall exclude a transportation project from the mitigation plan

when mitigation is scheduled for implementation by the water

management district in the current fiscal year, except when the

transportation project is removed from the Department of

Transportation's work program or transportation authority

funding plan, the mitigation cannot be timely permitted or the

proposed mitigation does not meet state and federal

requirements. If a project is removed from the Work Program or
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326 the mitigation plan, costs expended by the water management

327 districts prior to removal are eligible for reimbursement by the

328 Department of Transportation or participating transportation

329 authority.

330 (b)+4e> When determining which projects to include in or
331 exclude from the mitigation plan, the Department of

332 Transportation shall investigate using credits from a permitted
333| mitigation bank before those projects are submitted for

334| inclusion in a water management district #£ke plan. The

335 Department of Transportation shall exclude a project from the

336 mitigation plan when the investigation undertaken pursuant to

337 this paragraph results in the conclusion that the use of credits

338 from a permitted mitigation bank promotes efficiency, timeliness

339| in project delivery, cost-effectiveness and transfers

340| responsibility for success and long-term maintenance The
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_LJ.J.V\_,;_)L_,_I_\jL/LL_,_I_UJ.J. [SSJ5 i N & Ry e =y CUTHO U1 T \SZA Wy w LT T T O T ITVEITCT OO N
342 madt et~ Ty N EISNNE TP R S SN SRS I TR I SN I £~
ll.L_I_L_,_I_vL/LL_,_LUJ.J. TTITTT \_/J_\_/\A._LL_/L_), _I_J.J.\_/_LL/I.LA._LJ.J.&, L AW i wy o T [ S ) § R Sy UL SR W ) L./U, [ S 6P B W WPl W g S )
343 a1l e g axzraA LN Sl NE £ 12174+ v i~~~ £ +1
o OO T T4 C I A)(./LV\./\A-, CLTOTITo 1T e _L_LL/LLJ_L_L_LL.,_Y [ S N [V LWL UL W e ) g T
344 mat1 et o r\ A ] DA IR CIP NG VS R N B N e L 2N
lll_LL__L\jul__LUll, ATTE _L\Jll\j C O ITIT IO T T C TTITTIT OO
345 (5) The water management district shall ensure that

346| mitigation requirements pursuant to 33 U.S.C. s. 1344 and 33
347 C.F.R. 332 are met for the impacts identified in the
348 environmental impact inventory described in subsection (2), by

349 implementation of the approved mitigation plan described in

350 subsection (4) to the extent funding is provided by the

351 Department of Transportation, or a transportation authority
352 established pursuant to chapter 348 or chapter 349, if

353| applicable. In developing and implementing the mitigation plan,
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354 the water management district shall comply with federal

355| permitting requirements pursuant to 33 U.S.C. s. 1344 and 33

356 C.F.R. 332. During the federal permitting process, the water

357| management district may deviate from the approved mitigation
358| plan in order to comply with federal permitting requirements

359| wupon notice and coordination with the Department of

360 Transportation or participating transportation authority.

361 (6) The water management district mitigation plans shall

362| be updated annually to reflect the most current Department of

363| Transportation work program and project list of a transportation
364 authority established pursuant to chapter 348 or chapter 349, if
365| applicable, and may be amended throughout the year to anticipate
366| schedule changes or additional projects which may arise. Before

367| an amendment of the mitigation plan to include new projects, the

368 Department of Transportation shall consider mitigation banks and

369 other available mitigation options that meet state and federal

370 requirements. Each update and amendment of the mitigation plan

371 shall be submitted to the governing board of the water

372| management district or its designee for approval. However, such
373 approval shall not be applicable to a deviation as described in
374 subsection (5).

375 (7) Upon approval by the governing board of the water

376| management district and the Department of Environmental

377 Protection er—its—designree, the mitigation plan shall be deemed
378 to satisfy the mitigation requirements under this part for

379 impacts specifically identified in the environmental impact

380 inventory described in subsection (2) and any other mitigation

381 requirements imposed by local, regional, and state agencies for
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these same impacts. The approval of the governing board of the

water management district and the Department of Environmental

Protection er—its—designee shall authorize the activities

proposed in the mitigation plan, and no other state, regional,
or local permit or approval shall be necessary.

(8) This section shall not be construed to eliminate the
need for the Department of Transportation or a transportation
authority established pursuant to chapter 348 or chapter 349 to
comply with the requirement to implement practicable design
modifications, including realignment of transportation projects,
to reduce or eliminate the impacts of its transportation
projects on wetlands and other surface waters as required by
rules adopted pursuant to this part, or to diminish the
authority under this part to regulate other impacts, including
water quantity or water quality impacts, or impacts regulated

under this part that are not identified in the environmental

impact inventory described in subsection (2).
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Section 26. Subsections (13) through (15) are added to
section 373.406, Florida Statutes, to read:
373.406 Exemptions.—The following exemptions shall apply:

(13) Nothing in this part, or in any rule, regulation, or

order adopted pursuant to this part, applies to construction,

operation, maintenance, or alteration of any wholly owned,

manmade ponds constructed entirely in uplands or drainage

ditches constructed in uplands, except for the discharge of

dredged or fill material into waters of the United States,

including wetlands, subject to federal jurisdiction under

section 404 of the Clean Water Act, 33 U.S.C. s. 1344.

(14) Nothing in this part, or in any rule, regulation, or

order adopted pursuant to this part, may require a permit for

activities affecting wetlands created solely by the unreasonable

and negligent flooding or interference with the natural flow of

surface water caused by an adjoining landowner, except for the

discharge of dredged or fill material into waters of the United

States, including wetlands, subject to federal jurisdiction

under section 404 of the Clean Water Act, 33 U.S.C. s. 1344.

TITLE AMENDMENT
Remove lines 154-170 and insert:
s. 373.4137, F.S.; revising mitigation requirements

for transportation projects to include mitigation
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438 options that meet state and federal requirements;

439 providing for the use of the Uniform Mitigation

440 Assessment Method to determine the amount of

441 mitigation needed for transportation projects rather
442 than impact acres; creates subsection (2) (c)requiring
443 consideration of mitigation banks in the Department of
444 Transportation inventories before transportation

445 projects can be submitted for inclusion in a water
446 management district mitigation plan; reaffirming the
447 Department of Transportation's ability to purchase
448 directly from mitigation banks; removing requirement
449 for the Department of Transportation to establish an
450 escrow account and replacing it with the

451 identification of mitigation funds in the Work

452 Program; removing impact acre cost as the basis for
453 mitigation payments; clarifying continuing

454 responsibility for mitigation projects; creates

455 subsection (3) (e) providing transition provisions for
456 the March 1, 2013 water management district mitigation
457 plans; clarifying the requirements for water

458 management district mitigation plans; providing for
459 the exclusion of projects from a mitigation plan upon
460 the election of one or more agencies; and deleting
461 subsection (9); s. 373.406, F.S.; exempting specified
462 ponds, ditches, and wetlands from surface water

463 management and storage requirements; providing
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