











HCO 97-17—December 22, 1997

have asked whether you may accept either the position as Director of Finance or as Director of
Internal Audits.

After reviewing the job descriptions for each position, we are of the opinion that neither would
create a continuing or frequently recurring conflict between your position as a legislator and the
responsibilities you would have if you accept the employment opportunities. However, upon
reviewing the job descriptions, we are concerned that, on an infrequent basis, a possible conflict
could result where the City of Miami is subject to an audit or review by either the Auditor General
or OPPAGA. In those instances, we would advise you that you should refrain from voting on
whether such audits or reviews should be done and that someone other than you be the contact
for the city with the state auditors or analysts.

We would also advise you, that as an employee of the City of Miami, you would be required
to disclose such employment whenever voting on legislation which would inure to the special
gain of the city. It has been our observation that such instances are rare.

HCO 97-17—DECEMBER 22, 1997
To: Identification not requested

Prepared by: Fred McDowell, General Counsel

Tom Tedcastle, General Counsel

You have requested our opinion as to whether you may appear as a party or as counsel to a
party in actions before the Division of Administrative Hearings or other state agencies. In short,
you may appear as a party, but you may only represent another if you receive no compensation
for the representation.

Article 1l, Section 8(e), of the Florida Constitution prohibits any member of the Florida
Legislature from personally representing another person for compensation before a state
agency other than judicial tribunals during his or her term of office. This is also prohibited by
Rule 35 of the Rules of the Florida House of Representatives and Section 112.313(9)(a)3.,
Florida Statutes. As the Division of Administrative Hearings is part of the executive branch of
government rather than the judicial branch, it does not qualify as a judicial tribunal. (See CEO
78-2.) Accordingly, a Member of the Legislature cannot represent another for compensation
before the Division of Administrative Hearings. On the other hand, however, a Member may
represent himself or herself or may represent another where no compensation is involved.

Even where there is an agreement to represent another without compensation, we have
recommended that Members not represent a continuing client of their firm, where it could be
argued that compensation paid for permissible compensated representation is supporting the
representation before the state agency. While such representation may be technically legal, the
appearance that a conflict exists could constitute a violation of Rules 28 and 29 of the Rules of
the Florida House of Representatives.

HCO 98-01—JANUARY 26, 1998
To: The Honorable Doug Wiles, 20th District, St. Augustine

Prepared by: Fred McDowell, General Counsel

Tom Tedcastle, General Counsel
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HCO 98-02—February 18, 1998

You have requested our opinion as to whether the sponsoring of, or voting for, a local bill
codifying the charter of the Flagler Estates Water and Road District would constitute a violation
of Rule 24 of the Rules of the Florida House of Representatives. In short, the answer is that no
conflict exists which would prohibit you from sponsoring or voting on the legislation, and no
disclosure is required.

A constituent in your district who represents the Flagler Estates Water and Road District has
requested that you sponsor a local bill codifying the charter of the district. You note that the
district purchases insurance through Herbie Wiles Insurance, a corporation in which you own a
64% interest and which you generally manage.

Rule 24 of the Rules of the Florida House of Representatives, requires that a Member file a
disclosure whenever voting on any legislation which inures to the special private gain of a
principal by whom the Member is employed. While the Rule is limited to voting, we have
generally recommended that Members, in order to avoid any appearance of impropriety, apply
the same standards when determining whether to sponsor legislation.

In addressing the issue, we must determine whether the legislation would inure to the
“special private gain” of the district, and if so, whether the district is a principal which employs
you. Because the specific legislation would only constitute a codification of present law
applicable to the district, the proposed legislation would not inure to the benefit of the district.
Rather, codification is intended to benefit the public in general, by making it easier for those
affected by the district to determine whether the district is acting in a lawful manner. Since the
legislation would not inure to the special private gain of the district, we do not reach the issue of
whether the district would qualify as a principal.

Accordingly, you may sponsor the legislation if you so desire, and you may vote on it without
the requirement of filing any disclosure statement.

HCO 98-02—FEBRUARY 18, 1998
To: The Honorable Jamey Westbrook, 7th District, Bascom

Prepared by: Fred McDowell, General Counsel

Tom Tedcastle, General Counsel

You have asked for our opinion as to whether your service on the Committee on
Transportation would result in a violation of Rule 31 of the Rules of the Florida House of
Representatives. We have previously informed you orally that no violation would result from
accepting the appointment; you have subsequently asked that we provide an opinion in writing.
Our opinion has not changed. Your acceptance of the appointment would not violate Rule 31.

You have also asked for our opinion as to whether you may continue to bid on Department of
Transportation jobs. The answer to that question is in the affirmative, although you should avoid
any reference to your service as a Member of the State Legislature in the submission of bids.

Rule 31 of the Rules of the Florida House of Representatives provides that a Member “shall
not directly or indirectly receive or agree to receive any compensation for services rendered or to
be rendered either by the Member of another when such activity is in substantial conflict with the
duties of a Member of the House.” It further provides that a Member may not permit his or her
personal employment to impair his or her independent judgment as a Member of the Legislature.

You have informed us that as a water well driller, you have contracted for nearly two decades
with various road building firms throughout Florida. Your company is a sole proprietorship. In
this capacity, you have benefited indirectly from state contracts let to those road building firms.

As a member of the Committee on Transportation, you would be expected to vote on matters
involving state policy affecting the area of transportation. You would not generally be voting on
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HCO 98-03—February 18, 1998

any issue which is specific to a particular contractor. Accordingly, how you vote on these policy
issues should not result in gain or loss in your financial position as a well driller. Should there
exist an issue where a particular vote could result in your receiving a special private financial
gain, you would simply be required to abstain from that particular vote, and file a disclosure
notice pursuant to the provisions of Rule 24 of the Rules of the Florida House of
Representatives.

While the knowledge and experience you have gained in your profession will likely assist you
in understanding the policy issues brought before you as a member of the committee, the
purpose behind a citizen legislator is to bring together persons with different professional
backgrounds who can apply differing perspectives to issues brought before the Legislature. You
are encouraged to make use of the knowledge you have gained in your private profession,
whatever it may be. In directing Members to retain “independence of judgment,” the Rules do
not contemplate that Members will not come to the Legislature with certain views and opinions.
In fact, it is those differing views and opinions that provide the electorate with a reasoned way to
choose between opposing candidates for legislative office.

In response to your question as to whether you may continue to bid on projects involving the
Department of Transportation, the answer is that you may. While it is not clear whether the
submission of a bid constitutes “representation before a state agency,” because your company
is a sole proprietorship, you would not be representing “another” for compensation before the
agency, as prohibited by Section 112.313(9), Florida Statutes, Rule 35 of the Rules of the
Florida House of Representatives, or Article Il, Section 8 of the Florida Constitution. Of course,
whether or not you are a member of the Committee on Transportation, you may not cast any
vote, threaten to cast any vote, or imply that any vote is, based upon the receipt of any contract.
(See Rule 30(a), Rules of the Florida House of Representatives.) Likewise, you should avoid
any appearance that you are using your official position as a legislator to influence the decision
of the agency in awarding a contract. (See Rule 32, Rules of the Florida House of
Representatives; Section 112.313(6), Florida Statutes.) To assist in avoiding any appearance
that you might be using your official position to influence the Department of Transportation, it
would be our recommendation that in any contact you have with the agency regarding a bid
submitted by you that you not identify yourself as a Member of the Florida Legislature and that
you refrain from any mention of your service on the Committee on Transportation.

In summary, you may accept the appointment to the Committee on Transportation and
continue your ownership and operation of the well drilling business, including contracting with
road building firms and submitting bids to the Department of Transportation on behalf of your
sole proprietorship. On a rare occasion, you may be required to abstain from voting on an issue
and disclosing a potential conflict, and you should avoid any appearance that you are using your
official position to obtain contracts with the department.

HCO 98-03—FEBRUARY 18, 1998

To: The Honorable Carlos Valdes, 111th District, Miami

Prepared by: Fred McDowell, General Counsel

Tom Tedcastle, General Counsel
You have requested an advisory opinion pursuant to Section 112.3148, Florida Statutes, on
the following question:

Whether you, as a member of the board of directors of Enterprise Florida, may accept
payment of your expenses by Enterprise Florida to participate in a business forum in Costa
Rica as a part of an official U.S. delegation with the U.S. Commerce Department.
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HCO 98-04—May 19, 1998

Your question is answered in the affirmative.

Section 112.312, Florida Statutes, excludes from the definition of “gift” expenses associated
primarily with the donee’s service as an officer or director of a corporation or organization. (See
Section 112.312(12)(b)1. Florida Statutes.) Enterprise Florida is a corporation or organization,
and you have stated that you are on the board of directors of Enterprise Florida.

Consequently, payment of these expenses by Enterprise Florida is not a gift and you
may accept payment of these expenses. Furthermore, since payment of these expenses
is not a gift, no report under Section 112.3148, Florida Statutes, is required.

HCO 98-04—MAY 19, 1998

To: The Honorable Carlos L. Valdes, 111th District, Miami

Prepared by: Fred McDowell, General Counsel

Tom Tedcastle, General Counsel
Under House Rule 5.17, you have requested an advisory opinion as to the following situation:

Whether there is any law or rule that would prohibit you from accepting the French
Government's invitation to go to France to ride on and study their high-speed rail system.

The French Government, through SNCF, the French National Railway System, has invited
you and several other government officials, on an all-expense paid, three day, roundtrip from
Miami to France, to ride on the Trains a Grande Vitesse (TGV), and to attend educational
seminars on the economic and environmental factors that influence and result from operation of
a high-speed rail system. The people invited apparently have one thing in common: they are all
involved with, or are advisors to, or themselves have some impact on either the programming,
planning, administering, operating, financing, or oversight of some aspect of Florida's
transportation system and its related sectors.

You currently serve as Chairman of the Florida House Committee on Business Development
and International Trade, as well as the Transportation and Economic Development
Appropriations Committee, both of which have state legislative oversight responsibility and
jurisdiction of the developing high-speed rail program in Florida.

The invitation to this "study tour" is an official invitation from the Government of France,
through its Agency for Cooperation in Technical and Economic Fields (ACTIM), acting in
collaboration with the French Railroads (SNCF). The three days in France will include a visit to
the Paris-Aeroport Charles de Gaulle Trains a Grande Vitesse-Reseau Express Regional, the
TGV station located below CDG Terminal 2; a visit to the Paris TGV maintenance facility; a
roundtrip ride on the TGV-Nord line from Paris to Lille; a visit to the Eurallile complex; transfer to
ACTIM for its presentation on the economics of high-speed rail; and visits to various SNCF
operations--all interspersed with meetings with national and local officials and rail experts. You
will have opportunities to discuss all matters related to the operations, technology, economics,
and environmental impact of a high-speed rail system and its intermodalities.

During the past several years, Sweden and Germany have organized and sponsored
demonstrations of their X2000 and ICE trains in the U.S. France has been unable to do so
because here we have no demonstration track capable of handling the TGV at 186.5 mph, its
normal operating speed in France. So, as an alternative, the Government of France has, over
the past three years, at its expense, brought about 600 federal and state officials from the U.S.
to France to learn about and ride the TGV system. The group of which you are a member is the
latest in that program. Except for a free morning to adjust for jet lag upon arrival, and a free
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HCO 98-04—May 19, 1998

evening before departure on the return flight, there is little free time scheduled or opportunity for
diversions. Any attendees who wish to stay longer may do so, but at their own expense.

The Florida Department of Transportation expects a consortium of four companies, GEC
Alsthom; Bombardier, Inc.; Odebrecht, a Brazilian construction firm; and Flur Daniel, a French
construction firm, to be one of the bidders on the Florida project.

GEC Alsthom, a corporation chartered in Amsterdam for tax reasons but headquartered in
Paris, is owned 50 percent by GEC of England and 50 percent by France's Alcatel Alsthom.
Both parent corporations are privately owned and publicly traded on various stock exchanges.
GEC Alsthom is the supplier of the fleet of TGV trainsets to the French Government and is a
party, with SNCF, to an R & D agreement to develop the next generation of TGV technology.
The Government of France has no managerial control over GEC Alsthom's affairs, although the
government, like those of virtually all industrialized countries, does have policies and does offer
export credits that help all French industries involved abroad. GEC Alsthom will not pay for or
bear any of the costs of the proposed trip; however, because its personnel in many cases are
the best sources to answer technical questions that might be asked by the participants, they will
provide company personnel who will participate in the seminars to give information on the
technology. All GEC Alsthom participants will be specifically forbidden by the company to
address or to answer questions regarding the Florida RFP and the proposal that is being put
together. Neither GEC Alsthom, nor anyone on its behalf, has or uses a registered lobbyist in
Florida.

Bombardier, Inc., a publicly traded Canadian company with $5 billion in annual sales from
production of high-speed trains, engines, subway cars, snowmobiles, personal watercraft,
tractors, trucks, aircraft, and aircraft and aerospace components, currently has two registered
lobbyists at the Florida Legislature and one registered to lobby in the executive branch. By
contractual agreement unrelated to the consortium, Bombardier, Inc., is the North American
Agent for, and has business relations with, GEC Alsthom, to further the sale of TGV technology
in North America. Like GEC Alsthom, Bombardier, Inc., is not involved in any way in the
financing of expenses incurred by the Government of France associated with the invitation it has
extended to you.

The SNCF (Societe Nationale des Chemins de Fer Francais) established in 1937, is a
French public entity of an industrial and commercial character with management autonomy
under French law. The company is wholly owned by the Republic of France. In 1992, SNCF
joined with the operator of the Paris Metro to form a joint engineering subsidiary, Financiere
SYSTRA, that provides specialized transportation engineering services. Because SYSTRA has
access to the SNCF experience in building and operating the TGV, they were retained by the
Consortium to act as an engineering subcontractor in the event that the Consortium is selected
and certified to build Florida's High-Speed Rail system.

Leqislative History

In 1984, the Legislature enacted the High-Speed Rail Act, created the Florida High-Speed
Transportation Commission, and established the initial procedure by which a franchise would be
issued to a single entity for the private development of a high-speed rail system. Recent
amendments authorized the issuance of a new request for proposals. There is now a two-step
process by which the Department of Transportation will first award a franchise based on a
Request For Proposals. The franchise holder must then apply for certification to construct the
system. In February, 1996 this franchise was awarded to Florida Overland eXpress (FOX), who
will be taking part in the program you propose to attend.

Legal Issues
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HCO 98-04—May 19, 1998

A. Gift Prohibitions

Section 112.312(12)(a), F.S., defines the term "gift" to include transportation and lodging that
is accepted by a donee for which equal or greater consideration is not given in return. Section
112.3148, F.S., regulates the receipt and reporting of gifts by legislators. This section generally
prohibits the acceptance by reporting individuals, directly or indirectly, from a lobbyist, his
partner, or the principal of a lobbyist, of gifts having a value in excess of $100. There is no limit
on the value of the gift if it is from a donor who is not associated or connected with a lobbyist or
lobbying principal.

Based upon the above facts, | am of the opinion that your acceptance of transportation,
lodging, and food expenses paid for by the Government of France would not constitute a
prohibited "gift."

There are two basic factors that convert an otherwise legal and reportable gift into a
prohibited one: the combination of source and amount. If the source is a lobbyist or principal,
and the value of the gift is over $100, then the gift is prohibited. Here, the value of the
transportation, accommodations, and food and beverages is clearly over $100. The donor,
however, is the Government of France. It intentionally has no lobbying presence at the Florida
Legislature. The fact that a wholly-owned subsidiary of the French Government (SNCF) is a
consortium participant with Bombardier, Inc., a private Canadian corporation, does not, in my
opinion, make Bombardier, Inc., the donor, either directly or indirectly.

Section 112.3148(8)(a), F.S., requires generally that you report, on Ethics Commission Form
9, the receipt of all authorized gifts having a value in excess of $100, on the last day of the
calendar quarter for the previous calendar quarter (in this case, September 30, 1998, if you go
on the June trip). This report must describe the gift, state the monetary value of the gift, name
the person or entity providing the gift, and the date on which the gift was received.

B. Unauthorized Compensation

Section 112.313(4), F.S., provides:

No public officer, employee of any agency, or local government attorney or his spouse or
minor child shall, at any time, accept any compensation, payment, or thing of value when
such public officer, employee, or local government attorney knows, or, with the exercise of
reasonable care, should know, that it was given to influence a vote or other action in which
the officer, employee, or local government attorney was expected to participate in his
official capacity.

If the French Government intends, by this trip, to influence your vote or action in which you
are expected to participate in your official capacity, then you cannot accept this invitation. The
best way to find out a donor's subjective intent is not to guess at it, but simply to ask. In their
official response to a formal and specific inquiry, the French Government stated that its intent is
to inform, not to influence decisions that are not theirs to make. It is for that reason that neither
the French Government, nor ACTIM, nor the SNCF have a professional lobbyist in Florida. In
my view, you may reasonably rely on their response.

Finally, the Florida Ethics Commission ruled in CEO 89-11 that:

A prohibited conflict of interest would not be created were members and staff of the Florida
High-Speed Rail Transportation Commission to accept transportation to and hotel
accommodations in West Germany from an applicant for a magnetic levitation train
demonstration project, provided that the location in West Germany is the only place the
educational process can occur, the length of time is no longer than is reasonably
necessary to complete the educational process, the donor only pays actual expenses, and
appropriate records and gift disclosures are made. Under these circumstances, if the
primary purpose of the trip is to educate Commission members as to the qualifications of a
potential applicant for certification, acceptance of the transportation and airfare would not
violate Section 112.313(4), Florida Statutes.
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HCO 98-05—June 10, 1998

Applying the above five-part test, it is my view that:

1. The location in France is the only place the proposed educational process can reasonably
occur. In 1991, Amtrak proposed that the SNCF bring a TGV train to the United States and
operate it along the northeast corridor. However, the French Government determined that our
track beds were unable to support train speeds of 300 Km/h and the operation, in addition to
being extremely costly, would not fully demonstrate the features of the system.

2. The length of the trip is three days in France plus one day going and one day returning.
Three days is not longer than reasonably necessary to complete the educational process.

3. The French Government will pay only actual expenses.

4. It will be up to you to make all the required gift disclosures.

5. The clearly stated intent of the invitation is to inform, not to influence Florida decision
makers. The stated purpose of the trip is purely educational.

C. House Rules
House Rule 30 provides in part:

(1) A Member of the House shall accept nothing which reasonably may be construed to

improperly influence the Member's official act, decision, or vote.

The test under Rule 30 is similar to the test under Section 112.313(4), F.S. It would
constitute a violation of Rule 30 for you to accept any gift which is given with the purpose of
improperly influencing your act, decision, or vote. As discussed above, the Government of
France has stated its intent. The facts support that it is not given to influence your act, decision,
or vote. Therefore, it would not violate House Rule 30 for you to accept the gift.

Conclusion

The invitation constitutes an offer of a gift from an entity that has no lobbyist registered at the
Florida Legislature, so the gift is not prohibited. Your transportation, accommodations, and food
and beverages may be paid for by the Government of France or its instrumentalities. Reporting
requirements are explained above.

The French Government has officially and clearly articulated its intention behind its invitation
to you to ride and study the TGV. Their reasons are, in my opinion, credible and justified. Thus,
the "unauthorized compensation" provision of Section 112.313(4), F.S., does not prohibit you

from going on this trip; nor does House Rule 5.8.
This opinion is consistent with Opinion 95-18, issued by B. Elaine New as General
Counsel to the Florida House of Representatives on June 27, 1995.

HCO 98-05—JUNE 10, 1998
To: Identification not requested

Prepared by: Fred McDowell, General Counsel

Tom Tedcastle, General Counsel

You have requested an opinion as to whether you may represent a client for compensation
before a regional planning council. In short, the answer is that you may represent a client for
compensation before a regional planning council.

The limitation on legislators representing clients for compensation is limited to
representation of them before state agencies. For the purpose of that limitation, state
agency is defined in Section 112.313(9)(a)2.c., F.S. and Rule 35 of the Rules of the
Florida House of Representatives. Each of those provisions defines a state agency to be
“an entity...of state government over which the Legislature exercises plenary budgetary
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HCO 98-06—August 5, 1998

and statutory control.” The Legislature does not exercise plenary budgetary control over
regional planning councils. Accordingly, a regional planning council is not a state agency
for the purpose of the prohibition against representation of clients for compensation.

HCO 98-06—AUGUST 5, 1998

To: Identification not requested

Prepared by: Fred McDowell, General Counsel

Tom Tedcastle, General Counsel

You have requested our opinion, pursuant to Rule 36 of the Rules of the Florida House of
Representatives, as to potential conflicts of interest due to your employment with a health care
provider and its foundation.

Your question is answered in the negative, subject to certain conditions set out below.

First, Article II, section 8(e), Florida Constitution, provides in part:

No member of the legislature shall personally represent another person or entity for
compensation during term of office before any state agency other than judicial tribunals.

Similarly House Rule 35 contains a prohibition and provides in part:

No member shall personally represent another person or entity for compensation before
any state agency other than a judicial tribunal.

Therefore, if you do not represent the health care provider or its foundation before a state
agency, Article 1l, section 8(e) and House Rule 35 do not prohibit you from employment.

Second, any potential conflicts that may arise from your employment must be examined. In
brief, there do not appear to be any prohibited conflicts of interest but you may be required to
file a memorandum of voting on a case-by-case basis if a vote is required that would provide a
“special private gain” to either you, your family, or the health care provider or its foundation.

Section 112.313(7)(a), Florida Statutes, provides in part:

No public officer . . . shall have or hold any employment or contractual relationship with any
business entity or any agency which is subject to the regulation of, or is doing business
with, the agency of which he or she is an officer . . . nor shall an officer . . . have or hold
any employment or contractual relationship that will create a continuing or frequently
recurring conflict between his private interests and the performance of his public duties or
that would impede the full and faithful discharge of his public duties.

This section prohibits employment in the following three situations: (a) employment in
regulated entities; (b) employment that would create a frequently recurring conflict; and (c)
employment that would impede the full and faithful discharge of public duties. Each situation will
be discussed.

Concerning employment by a regulated entity, as you state in your letter, the health care
provider and its foundation are regulated by the Agency for Health Care Administration (AHCA).
While one could argue that these entities are regulated by the Legislature, section
112.313(7)(a)2, Florida Statutes, contains the following exemption:

When the agency referred to is a legislative body and the regulatory power over the
business entity resides in another agency, or when the regulatory power which the
legislative body exercises over the business entity or agency is strictly through the
enactment of laws or ordinances, then employment or a contractual relationship with such
business entity by a public officer or employee of a legislative body shall not be prohibited
by this subsection or be deemed a conflict.
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HCO 98-07—September 2, 1998

Here, the only regulatory authority of the Legislature would be through the enactment of laws;
therefore, you are exempted from any conflict based upon this provision. Additionally, this
exemption is not distinguished by the office you hold within the Legislature.

Turning next to employment that would create a frequently recurring conflict, it does not
appear that any conflict would arise on a frequent basis. Should an apparent conflict arise you
should seek counsel as to whether you should refrain from voting or whether you may vote after
filing the necessary disclosure.

The final situation prohibits employment that would impede the full and faithful discharge of
public duties. You have made no indication that you would be unable to discharge your public
duties.

Therefore, there is nothing to indicate that section 112.313(7)(a), Florida Statutes, prohibits
your employment.

It should also be noted that you are subject to the provisions of House Rule 31 regarding
employment and use of official position. The rule provides in part:

31. Ethics; Conflicting Employment—A member of the House shall:

(&) Scrupulously comply with the requirements of all laws related to the ethics of public
officers.

(b) Not allow personal employment to impair the Member’s independence of judgment in
the exercise of official duties.

Since Florida has citizen legislators, House Rules should not be construed to prevent a
legislator from retaining employment if that employment does not impair the legislator’s
independence of judgment. Again, nothing you have provided indicates that your employment
with the health care provider or its foundation would impair your independence of judgment in
the exercise of your official duties as a Member of the House.

Finally, any potential voting conflict that may arise due to your employment must be
examined. House Rule 24 prohibits you from voting on legislation if you, your family member,
your principal or employer, or your family member’s principal or employer stands to receive a
special private gain from the passage of a bill. Should you receive a special private gain from a
vote, you must disclose this by filing a disclosure statement. Although the rule requires
Members to vote, it is generally accepted that a Member should not vote in instances of special
private gain. Since whether you receive a special private gain is examined on a bill-by-bill basis,
you may wish to request another opinion when a specific vote becomes an issue.

Accordingly, subject to the conditions laid out above, there is no conflict of interest in
your continued employment.

HCO 98-07—SEPTEMBER 2, 1998
To: The Honorable Doug Wiles, 20th District, St. Augustine

Prepared by: Fred McDowell, General Counsel

Tom Tedcastle, General Counsel

You have asked for our legal opinion as to whether you would have a conflict of interest if you
were to sponsor local legislation eliminating the Flagler Estates Road and Water Control District.
Because the statute and rules governing conflicts of interest speak only to “voting” on legislation,
there would be no technical violation. However, in order to avoid the appearance of any conflict,
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HCO 98-08—October 14, 1998

we have advised against members filing legislation on which they would be prohibited from
voting.

You have advised us that residents in the Flagler Estates Road and Water Control District
have contacted you and requested that you sponsor legislation which would either eliminate the
district or portions of it. The responsibilities of the district would be assumed by the county in
which the property is located. The district includes property in Flagler and St. Johns Counties.
Herbie Wiles Insurance, which is your employer and in which you own an interest, provides
insurance to the Flagler Estates Road and Water Control District.

Rule 24, Rules of the Florida House of Representatives, prohibits a member from voting on
any matter which would inure to the special private gain or loss of the Member. It further
provides that where such loss or gain would inure to the employer of a Member, the Member
must disclose the potential conflict. In this case, the elimination of the district would result in the
loss of a client of this insurance firm. This loss would be a “special private” loss to Herbie Wiles
Insurance, and presumably would result in a loss of income to you personally, as well.
Accordingly, we would advise that you should refrain from voting on legislation which eliminates
the district.

We recognize that the question posed involves the filing of legislation, rather than voting on
legislation. The rules do not specifically prohibit your filing the legislation, only voting on it.
Nevertheless, we have consistently advised Members to avoid the appearance of a conflict,
which the filing of legislation, although not specifically prohibited, could be argued to do. While it
may also be argued that filing legislation which would harm you, rather than benefit you, does
not create a conflict, our rules make no distinction on whether a Member’s actions assist or
harm the Member. If he or she has any interest in the legislation, he or she is directed to refrain
from voting, regardless of which way the Member would vote. We would suggest that the
prudent course would be to assume that the House would apply the same rationale to filing
legislation that it applies to voting on it.

We understand that the issue raised in this request adds the additional concern that the
legislation would need to be filed as a local bill and that you are the sole House Member
representing the counties involved. Traditionally, local legislation should be filed only by the
Member representing the affected counties. The rules, however, do not prohibit another
Member from filing the legislation, nor do they require that the legislation be initiated in the
House of Representatives, rather than the Senate. You may wish, therefore, to suggest to your
constituents that they pursue this issue with the appropriate Member of the Florida Senate,
understanding that the Senator could ask a different Representative to handle the issue in the
House of Representatives.

We certainly regret the inconvenience which this opinion will cause your constituents.
We understand that you would like to be of assistance to them.

HCO 98-08—OCTOBER 14, 1998
To: The Honorable James Bush Ill, 109th District, Miami
Prepared by: Fred McDowell, General Counsel
Tom Tedcastle, General Counsel
You have requested our opinion, pursuant to Rule 36 of the Rules of the Florida House of

Representatives, whether you may serve as Chair Emeritus of the Martin Luther King, Jr.
Institute for Nonviolence (Institute). Additionally, you ask what ramifications may arise due to
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your position as Chair Emeritus, specifically, as it relates to disclosure, voting, restitution, and
appearing before state and local governments.

Your question is answered as follows: you may serve as Chair Emeritus subject to certain
conditions.

First, assuming that sections 240.631 - 240.634, Florida Statutes, provides for the position of
Chair Emeritus, there is no prohibition from you serving in such a capacity.16

Turning to your appearance as Chair Emeritus before state and local governments, Article I,
section 8(e), Florida Constitution, provides in part:

No member of the legislature shall personally represent another person or entity for
compensation during term of office before any state agency other than judicial tribunals.
(emphasis added)

Similarly House Rule 35 contains a prohibition and provides in part:

No member shall personally represent another person or entity for compensation before
any state agency other than a judicial tribunal. (emphasis added)

Therefore, if you do not represent the Institute before a state agency for compensation,
Article 11, section 8(e) and House Rule 35 do not prohibit you from employment.

However, there is no such prohibition against appearing before local governments. See
HCO 97-05 and CEO 91-54. Therefore, you may appear on behalf of the Institute before a local
government.

Second, any potential conflicts that may arise from your capacity as Chair Emeritus must be
examined. In brief, there do not appear to be any prohibited conflicts of interest but you may be
required to file a memorandum of voting on a case-by-case basis if a vote is required that would
provide a “special private gain” to either you, your family, or the Institute.

Also, section 112.313(7)(a), Florida Statutes, provides in part:

No public officer . . . shall have or hold any employment or contractual relationship with any
business entity or any agency which is subject to the regulation of, or is doing business
with, the agency of which he or she is an officer . . . nor shall an officer . . . have or hold
any employment or contractual relationship that will create a continuing or frequently
recurring conflict between his private interests and the performance of his public duties or
that would impede the full and faithful discharge of his public duties.

This section prohibits employment or a contract relationship in the following three
situations: (a) in a regulated entity; (b) one that would create a frequently recurring conflict;
and (c) one that would impede the full and faithful discharge of public duties. Each
situation will be discussed.

Concerning employment or a contractual relation with a regulated entity, the Institute is
established at the Miami-Dade Community College by the State Community College System in
conjunction with the State University System. While one could argue that these entities are
regulated by the Legislature, section 112.313(7)(a)2, Florida Statutes, contains the following
exemption:

When the agency referred to is a legislative body and the regulatory power over the
business entity resides in another agency, or when the regulatory power which the
legislative body exercises over the business entity or agency is strictly through the

16 1t is beyond the scope of this opinion to advise you whether the Institute may have a Chair
Emeritus and how the Institute validates the contributions of the outgoing Chair Emeritus.
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enactment of laws or ordinances, then employment or a contractual relationship with such
business entity by a public officer or employee of a legislative body shall not be prohibited
by this subsection or be deemed a conflict.

Here, the only regulatory authority of the Legislature would be through the enactment of laws;
therefore, you are exempt from any conflict based upon this provision.

Turning next to employment or contractual relationship that would create a frequently
recurring conflict, it does not appear that any conflict would arise on a frequent basis. Should an
apparent conflict arise, you should seek counsel as to whether you should refrain from voting or
whether you may vote after filing the necessary disclosure.

The final situation prohibits employment or contractual relationship that would impede the full
and faithful discharge of public duties. You have made no indication that you would be unable to
discharge your public duties.

Therefore, there is nothing to indicate that section 112.313(7)(a), Florida Statutes, prohibits
your employment or contractual relationship with the Institute.

It should also be noted that you are subject to the provisions of House Rule 31 regarding
employment and use of official position. The rule provides in part:

31. Ethics; Conflicting Employment—A member of the House shall:

() Scrupulously comply with the requirements of all laws related to the ethics of public
officers.

(b) Not allow personal employment to impair the Member’s independence of judgment in
the exercise of official duties.

Since Florida has citizen legislators, House Rules should not be construed to prevent a
legislator from retaining employment if that employment does not impair the legislator’s
independence of judgment. Again, nothing you have provided indicates that your position with
the Institute would impair your independence of judgment in the exercise of your official duties
as a Member of the House.

Additionally, any potential voting conflict that may arise due to your employment must be
examined. House Rule 24 prohibits you from voting on legislation if you, your family member,
your principal or employer, or your family member’s principal or employer stands to receive a
special private gain from the passage of a bill. Should you receive a special private gain from a
vote, you must disclose this by filing a disclosure statement. Although the rule requires
Members to vote, it is generally accepted that a Member should not vote in instances of special
private gain. Since whether you receive a special private gain is examined on a bill-by-bill basis,
you may wish to request another opinion when a specific vote becomes an issue.

Finally, you also ask about restitution by the Institute. As you have stated, restitution means
reimbursement for expenses associated with your service with the Institute. Neither Florida law
nor House Rules prohibit the Institute from reimbursing you for these expenses. Also, section
112.312(12)(b), Florida Statutes, excludes from the definition of “gift” any expenses associated
with your service with any organization in which you are an officer or director.

Accordingly, subject to the conditions laid out above, there is no conflict of interest in
+your capacity as Chair Emeritus of the Florida Martin Luther King, Jr. Institute for
Nonviolence.

HCO 98-09—NOVEMBER 12, 1998

To: The Honorable Larry Crow, 49th District
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Prepared by: Fred McDowell, General Counsel

Tom Tedcastle, General Counsel

Pursuant to Rule 36 of the Rules of the Florida House of Representatives, you have
requested an opinion as to whether you may represent a client against the State of Florida in the
courts of this state. Your question is answered in the affirmative.

The limitation on legislators representing clients is found in Article I, Section 8(e) of the
Florida Constitution which provides that “No member of the legislature shall personally represent
another person or entity for compensation during term of office before any state agency other
than judicial tribunals.” This provision has also been included within the code of ethics as
Section 112.313(9)(a)3., Florida Statutes and in Rule 35 of the Rules of the Florida House of
Representatives.

While the prohibition specifically permits legislators to represent clients before judicial
tribunals, the representation of clients against the state presents the additional concern that
proper representation will require discussions between the legislator, as counsel, and
representatives of the agency which is the opposing party in the litigation.

In addressing this issue, the Commission on Ethics has determined that a state legislator
may conduct settlement negotiations with the state agency after suit is filed, without violating the
prohibition on representation of another before a state agency. CEO 84-6. While the opinion
could be broadly construed to permit your involvement in settlement negotiations prior to filing
suit, | would note that the Commission on Ethics had previously determined that negotiations
conducted prior to the filing of litigation would be prohibited. CEO 77-168. The commission has
never specifically retreated from its earlier opinion and it is factually distinguishable from the
1984 opinion. Accordingly, | would advise that you avoid any discussions with the agency prior
to your filing suit on behalf of the client without first seeking a formal opinion from the
Commission on Ethics.

Although you may represent a client for compensation in court against a state agency,
you should avoid any appearance of seeking favorable treatment of your client as the
result of your serving as a state legislator. Accordingly, | would advise that you make no
reference to your service as a legislator and that should contacts with the agency be
required, you not combine such contact with legislative business.

HCO 98-10—NOVEMBER 18, 1998

To: The Honorable James B. Fuller, 16th District

Prepared by: Tom Tedcastle, General Counsel

You have asked for an Opinion pursuant to Rule 32 of the Rules of the Florida House of
Representatives as to whether there would exist a conflict of interest if you were to sponsor and
vote on legislation providing a tax exemption for diesel fuels burned by motor coaches while
idling. You advise us that you own one such motor coach and that you could potentially receive
a minor benefit from the passage of such legislation. You have further advised that if such a
conflict exists, you would withdraw as the sponsor of the legislation.

The answer to your question is that you are not prohibited from sponsoring the legislation or
from voting on it and that no conflict disclosure is required. You may, however, voluntarily
disclose your ownership of the motor coach, if you so desire.

Rule 20 of the Rules of the Florida House of Representatives prohibits a Member from voting
on legislation which could inure to “the special private gain” of the Member. This prohibition is
similar to the prohibition found in Section 112.3143, Florida Statutes, relating to voting conflicts.

The term “special private gain” requires that the Member be affected more favorably
than others similarly situated. This is particularly true in cases where the legislation

550



HCO 98-11—November 30, 1998

affects a large number of people, as is the case with the legislation in question. As you
own only one motor coach which is used on an occasional basis, the legislation would, in
fact, appear to provide you with a lesser benefit than many of those who could potentially
be benefited. Accordingly, you would not be receiving a special private benefit, and thus
no prohibited conflict exists.

HCO 98-11—NOVEMBER 30, 1998

To: The Honorable Carlos L. Valdes, 111th District

Prepared by: Tom Tedcastle, General Counsel

You have requested an opinion pursuant to Rule 36 of the Rules of the Florida House of
Representatives and Section 112.3148, Florida Statutes, relating to the following factual
situation:

You have been invited by Project Interchange, an institute of the American Jewish
Committee (AJC) to attend a seminar in Israel from December 9-18, 1998. The seminar
will include discussions on U.S. - Israel relations, the Middle East peace process, trade
and economic development, education, immigration, and other similar governmental
topics. You are required to pay a fee of $350 plus the cost of your U.S. domestic air fare.
The remaining expenses will be paid by Project Interchange.

The trip to Israel, and its related expenses, would constitute a gift to you and would be
subject to the provisions of Section 112.3148, Florida Statutes. However, as neither
Project International or AJC employs a lobbyist before the Florida Legislature, you would
not be prohibited from accepting the gift, although you would be required to report the trip
on Form 9 by March 31, 1999. Likewise, the acceptance of a gift from a person having no
interest before the Florida Legislature would not violate any rules of the Florida House of
Representatives.

HCO 99-01—JANUARY 5, 1999
SUPERSEDED BY CORRECTED OPINION

To: Identification not requested

Prepared by: Tom Tedcastle, General Counsel

You have requested an opinion as to whether the two-year prohibition contained in state law
on a former officer lobbying his or her agency applies to former city commissioners. The answer
is that the prohibition does not apply to former municipal officers.

Article 11, Section 8(e) of the Florida Constitution provides:

No member of the legislature or statewide elected officer shall personally represent
another person or entity for compensation before the government body or agency of which
the individual was an officer or member for a period of two years following vacation of
office. No member of the Legislature shall personally represent another person or entity
for compensation during term of office before any state agency other than judicial tribunals.
Similar restrictions on other public officers and employees may be established by law.

The provisions of this constitutional prohibition are also found in Section 112.313(9), Florida
Statutes. In accord with the first sentence of Article I, Section 8(e), the statutory language
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affects state legislators and statewide elected officers. In accord with the final sentence of the
constitutional prohibition, Section 112.313(9), has expanded the prohibition to include appointed
state officers and certain state employees. Although Article I, Section 8(e) authorizes the
Legislature to apply the prohibitions by law to all public officers and employees, the Legislature
has chosen to apply the provisions only to certain officers and employees of state government,
and not to the officers and employees of municipal governments. Accordingly, former officers
and employees of municipal governments are not governed by the two-year ban on lobbying
contained in state law.

While there is no limitation under state law which would prohibit a former municipal officer
from lobbying the municipality which he or she served absent a conflict of interest, the
municipality may have enacted a lobbying prohibition of its own. Any former municipal officer
should consult with the local authority to determine whether such a prohibition has been enacted
on the local level.

HCO 99-01—JANUARY 25, 1999 Corrected Opinion

To: Identification not requested

Prepared by: Tom Tedcastle, General Counsel

You have requested an opinion as to whether you may represent yourself, or if you should
eventually enter into a business partnership, the partnership before a city commission on which
you served prior to your election to the Florida House of Representatives. You were reelected to
the city commission after October 1, 1992. Finally, you have asked whether any prohibition on
representation would apply to partners.

| had previously advised you in error that under no circumstances would representation be
prohibited. That response failed to address the provisions of Section 112.313(14), Florida
Statutes.

Article 11, Section 8(e) of the Florida Constitution provides:

No member of the legislature or statewide elected officer shall personally represent
another person or entity for compensation before the government body or agency of which
the individual was an officer or member for a period of two years following vacation of
office. No member of the Legislature shall personally represent another person or entity
for compensation during term of office before any state agency other than judicial tribunals.
Similar restrictions on other public officers and employees may be established by law.

In accordance with the permissive language found in the last sentence of Article II, Section 8,
of the State Constitution, the Legislature has enacted Section 112.313(14), Florida Statutes,
which prohibits persons elected or reelected as municipal officers after October 1, 1992, from
representing another for compensation before the governing body of the municipality for two
years after leaving office.

In order to violate the provisions of this act, a person covered would have to do all three of
the following:

1. Represent another;
2. Receive compensation; and
3. Perform an act which constitutes representation.
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In regard to the question posed where a partnership has not been formed, and you are
merely representing yourself, it is clear that you would not be representing another. While in this
capacity, you may clearly interact with the commission, attend its meetings, contact its
members, and suggest that the commission take or fail to take any action.

A different conclusion may be reached, however, should you enter into a business
partnership with respect to matters before the commission in which the partnership has an
interest. This potential different conclusion would only apply with respect to interactions
occurring after you have entered into the business partnership. Although you would personally
benefit as a partner on any matter in which the partnership benefits, you would be considered
as representing not only yourself, but each of the partners. Accordingly, you would be
representing another if you were to appear before the city commission on behalf of the
partnership. The question therefore, is whether you are compensated for the appearance and
whether the appearance constitutes representation.

The issue of compensation is a factual determination which will vary from case to case. |
would alert you, however, that compensation does not necessarily require the payment of a fee.
For example, if part of the consideration you would be providing for your share of the
partnership would be the representation, it is my opinion, the share of the partnership you are
receiving would constitute consideration for the representation. On the other hand,
reimbursement of expenses, such as travel, meals, and lodging, does not constitute
consideration for the purposes of the representation prohibition (CEO Opinions 80-41, 83-16,
84-114).

Whether one is performing an act which constitutes representation, is likewise a factual
determination. Clearly, appearing as an advocate would be representation. On the other side,
the Ethics Commission has ruled that merely providing information to a public official at the
request of the public official does not violate the prohibition on representation by former office
holders (CEO Opinion 90-04).

The prohibition in Section 112.313(14), Florida Statutes, by its own language, applies only
where the former officer “personally” represents another for compensation. The prohibition does
not apply to a person’s business associates, law partners, or family members, unless such
associate, partner or relative has also been a former member of the city commission within the
preceding two years.

In conclusion, in that any representation you would make at present is solely for your
own benefit, you are not prohibited by the Code of Ethics from appearing before the city
commission of which you were once a member. Should you enter into a business
partnership in the future, you must refrain from any compensated representation of that
partnership before the city commission or its members for a period of two years,
commencing on the date you left office as a city commissioner. This prohibition would
apply only to you - it would not apply to any of your business associates who are not
themselves former members of the city commission.

HCO 99-02—JANUARY 25, 1999

To: The Honorable Janegale Boyd, 10th District

Prepared by: Tom Tedcastle, General Counsel

You have requested an opinion pursuant to Rule 36 of the Rules of the Florida House of
Representatives and Sections 112.3148 and 112.3149, Florida Statutes, relating to the payment
of certain expenses. You may accept the payment of the expenses offered, but must report
some of them no later than July 1, 1999.

The factual situations which you have presented are as follows:

During the month of September, you addressed the Annual Conference of the Florida
Aquaculture Association in Cedar Key, Florida. In connection with the presentation, the
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Association provided you a check for $58.85, as reimbursement for the cost of one night's
lodging, which you had paid.

On October 10, 1998, you addressed an alumni group of nurses from the University of
Pennsylvania in Orlando, Florida. In order to attend the conference, you incurred an expense of
$41.79, for the cost of a car rental and tolls, and other miscellaneous expenses. Following the
conference, Stanley J. Wojciak and Pauline Wojciak, two persons who attended the conference,
provided you a check for $50 which you intend, if permitted, to use for the payment of the
expenses incurred for the travel to Orlando. You have further indicated that if you may accept
the check, it is your intent to reimburse the state with the money for expenses paid by the state
in connection with this event.

The Florida Aquaculture Association is the principal of a registered lobbyist before the Florida
Legislature. As such, the association would be prohibited from providing a gift to you with a
value in excess of $100. However, as the expense paid by the association was in connection
with an honorarium event, it would appear to be exempt from the definition of “gift” found in
Section 112.312(12)(b)3., Florida Statutes. Specifically exempted are “expenses related to an
honorarium event.”

Although the expense paid by the Florida Aquaculture Association is not considered a gift for
the purposes of the Code of Ethics, it is governed by the provisions of Section 112.3149, Florida
Statutes, relating to honorariums. Under Section 112.3149, Florida Statutes, the association
may not provide, and you may not accept, an honorarium. You may however accept payment by
the association of actual and reasonable expenses for lodging, transportation, meals, and
registration fees. What is reasonable depends on the circumstances of the event.

Because the annual convention was held within 100 miles of your home, and you were only
speaking on one day, it would appear that the general rule that lodging for two nights is
reasonable would not apply in this case. However, as you were reimbursed for only one night’s
lodging, and the cost of the lodging was minimal, it would appear that the expense paid was both
actual and reasonable. You may, therefore, accept the reimbursement. However, as
honorarium expenses, the association is required to provide you with a report no later than 60
days following the event which shows the payment of the expense. You are required to report
the receipt of the expense, no matter how small, no later than July 1, 1999 on Form 10, and to
attach a copy of the report received from the association to the Form 10 filing.

In connection with the payment of $50 by Stanley and Pauline Wojciak, to cover the
expenses incurred by you in connection with your appearance in Orlando, it is less clear
whether the $50 is a gift. Although the money has been used to cover expenses related
to the event, the Wojciaks did not require that it be used for that purpose, nor did they
know how much had been expended in connection with the visit to Orlando. Accordingly, |
would recommend that you take the conservative approach and consider the $50 check a
gift for the purposes of Chapter 112. However, since neither Mr. or Ms. Wojciak is a
registered lobbyist or the principal of a lobbyist and the value of the gift is not more than
$100, you may accept the gift and no report is required by either you or the Wojciaks. You
are not legally required to use the funds to reimburse the state, but your decision to do so
is in keeping with the high ethical standards that the House of Representatives
encourages its Members to follow.

HCO 99-03—JANUARY 27, 1999
To: The Honorable Johnnie Byrd, 62nd District

Prepared by: Tom Tedcastle, General Counsel
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You have asked for an opinion pursuant to the provisions of Section 112.3148, Florida
Statutes, regarding your service as an officer of the Committee for Responsible Government.
More particularly, you have asked whether the Committee may reimburse you for travel
expenses related to your service as an officer of the committee.

The Committee for Responsible Government is a committee of continuous existence formed
pursuant to the provisions of Section 106.04, Florida Statutes. You serve as the Vice-President
of the committee. As Vice-President, you will likely be required to meet with candidates around
the State who are potential recipients of contributions from the committee.

Section 112.3148, Florida Statutes, prohibits a Member of the Legislature from accepting a
gift from a committee of continuous existence which is in excess of $100. The question,
therefore, is whether the payment of your expenses would constitute a “gift” for the purposes of
Section 112.3148, Florida Statutes.

The term “gift” is defined in Section 112.312(12), Florida Statutes. Specifically
excluded from the definition are “expenses associated primarily with the donee’s
employment, business, or service as an officer or director of a corporation or
organization.” Section 112.312(12)(b)1., Florida Statutes. As a committee of continuous
existence is an organization, reimbursement of your expenses associated with your
service as the Vice-President of the Committee for Responsible Government would not
constitute a gift, and therefore you may receive the payment without violating the
provisions of Section 112.3148, Florida Statutes.

HCO 99-04—AUGUST 16, 1999

To: The Honorable J. Alex Villalobos, 112th District

Prepared by: Tom Tedcastle, General Counsel
Richard Hixson, General Counsel

You have requested our opinion as to whether you may share office space with Senator
Diaz-Balart. As we understand your question, it is your intent to occupy, for the purpose of
opening a satellite district office, a portion of the space presently occupied by Senator Diaz-
Balart as his district office. You would assume responsibility for paying a prorated portion of the
rent and utilities, based on the amount of square footage utilized.

You are permitted to open a satellite office and to share space with another Member
of the Florida Legislature. It is particularly appropriate where the two Members serve
many of the same constituents. Because you would be paying your prorated share to the
landlord, there would be no gift implications. You may use either your intra-district
expense account or the surplus office account to pay for this constituent service.

HCO 99-05—O0CTOBER 6, 1999

To: The Honorable Elaine Bloom, 106th District

Prepared by: Tom Tedcastle, General Counsel
Richard Hixson, General Counsel

You have requested our opinion pursuant to Rule 32 of the Rules of the Florida House of
Representatives as to whether the provisions of Rule 26(b) apply to the acceptance and
solicitation of campaign contributions for federal office. It is our opinion that they do not.
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Rule 26(b) prohibits a Member of the Florida House of Representatives from soliciting or
accepting a campaign contribution during the 60-day regular session of the Florida House of
Representatives. While on its face, the rule, which has been in existence since 1994, would
appear to apply to candidates for any office, case law leads us to the conclusion that it must be
interpreted only to apply to candidates for state and local offices.

The specific question which you raise has been decided in 1996 by the United States Court
of Appeals, 11th Circuit, which is the federal appellate court having jurisdiction over the State of
Florida. In the case of Teper v. Miller, 82 F.3d 989, the court considered a Georgia statute
which, like Rule 26(b), prohibited Members of the Georgia General Assembly from accepting
campaign contributions during a session of the Legislature. In that case, the court held that to
the extent the Georgia law was intended to apply to candidates for federal office, it was
preempted by federal law and could not be enforced.

Accordingly, it is our opinion that, notwithstanding the existence of Rule 26(b) of the Rules of
the Florida House of Representatives, a Member of the Florida House of Representatives who is
a candidate for federal office may, if he or she so chooses, solicit and accept campaign
contributions during the 60-day Regular Session of the Florida Legislature. Candidates for office
other than federal offices, however, are still subject to the prohibitions of Rule 26(b).

HCO 99-06—OCTOBER 12, 1999

To: The Honorable Dwight Stansel, 11th District

Prepared by: Tom Tedcastle, General Counsel
Richard Hixson, General Counsel

You have requested our opinion pursuant to Rule 32(a) of the Rules of the Florida House of
Representatives as to whether you may participate in the debate and vote on the outcome of
legislation which would provide for financial relief for tobacco farmers. It is our opinion that you
may both debate the bill and vote on it; however, in an abundance of caution, we would
recommend that you disclose your interest as a tobacco grower.

You have related to us that legislation is being proposed in the Committee on Agriculture
which would provide financial relief for those tobacco growers who have been adversely affected
by the settlement reached between the State of Florida and tobacco manufacturers. You are
one of approximately 250 growers who would receive a cash payment over a period of years if
the legislation should become law. The majority of others who would be similarly benefited
reside in your legislative district. The legislation would provide for a proportional distribution of
the proceeds based upon the tobacco production quota each grower received. Accordingly,
your portion of the proceeds would approximate 0.67% of the amount appropriated.

Rule 20(a) of the Rules of the Florida House of Representatives provides:
Every Member . . . shall vote on each question put; however, no Member may vote on any

measure that the Member knows or believes would inure to the Member’s special private
gain.

In determining whether the rule prohibits a Member from voting, it must be determined whether
the Member would be benefited by the legislation, and, if so, whether the benefit constitutes a
“special private gain.”

It is clear from the question you have posed that the legislation, if adopted, would provide a
benefit to you. Like other tobacco growers, you would stand to receive financial compensation
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which you would not otherwise receive; however, in that the legislation treats all of the growers in
the same manner, it is our opinion that the gain you would receive is not a special private gain,
as that term has been defined by opinions of the Florida Commission on Ethics.

In CEO 87-27, the Commission was faced with the issue of whether members of a city
commission would receive a special private gain where they were determining to rezone all the
property in the city from residential to commercial to permit it to be sold to a single commercial
entity. The vote would have resulted in each parcel being purchased, including those of the
Members of the town council. In determining that the vote would not result in the Members
receiving a “special private gain” the commission looked at the size of the class (210) and at the
fact that the proceeds of the sale would be distributed on an equitable formula. In your case, the
proceeds would go to a slightly larger class (250) and would also be distributed based on an
equitable formula. Likewise, in a more recent case, the commission determined that a class of
83 similarly affected persons was sufficiently large (although just barely) to avoid impacts on the
class being considered to be “special.”

In our opinion, the fact that the class of persons to be affected resides primarily in your
district also supports the finding that your participation both in debating the legislation and voting
on it would not constitute the type of conflict of interest that the rule was intended to prohibit.
Rather, in this case it would appear that your own interest and those of your constituents are
identical. We would note, that were you precluded from participating, the remaining members of
the class who reside in your district would have no voice in the House of Representatives on an
issue which is of paramount importance to them.

Although we have opined that Rule 20(a) does not prohibit you from either debating or
voting on the proposed legislation, and accordingly you must vote on the legislation
whether you wish to or not, we would recommend, in an abundance of caution and in
keeping with the spirit of ethical rules, that you nonetheless disclose your interest at each
stage of the process where you will be voting. We would note that Section 112.3143,
Florida Statutes, which also governs potential conflicts of interest, provides that a state
official may vote on a matter even if it inures to the officers “special private gain” if the
officer has disclosed the interest in writing. While we do not believe that the legislation
would result in such a gain, we note the determination is one which includes a level of
subjectivity. Although the facts presented in this case would appear sufficiently similar to
cases in which the commission has likewise determined no special private gain existed,
the facts are clearly different. Disclosure, if made, would leave no question as to whether
you have complied with the requirements of state law.

HCO 99-07—OCTOBER 29, 1999

To: Identification not requested

Prepared by: Richard Hixson, General Counsel
Tom Tedcastle, General Counsel

Pursuant to House Rule 32, you have asked for an advisory opinion with regard to the
following question:

An airport authority has offered to pay for your travel expenses to attend an economic
development meeting in Israel, the purpose of which is to promote the location of a major
aviation repair and overhaul facility in your district. The airport authority employs a registered
lobbyist, and the value of the trip is in excess of $100. You have asked whether you may accept
the cost of these travel expenses from the airport authority.

Your question is answered in the affirmative.
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As previously expressed in prior House Counsel Opinions 91-14, 91-44 and 96-16, travel
expenses are considered a gift subject to the provisions of s. 112.3148, Florida Statutes.
Because the airport authority employs a registered lobbyist under the provisions of s.
112.3148(4), Florida Statutes, you would generally be prohibited from accepting any gift with a
value in excess of $100 from the principal employer of a registered lobbyist; however, s.
112.3148(6)(b), Florida Statutes, provides a specific exception to this general rule if the gift is
from certain governmental agencies, including an airport authority, and there is a public purpose
for the gift. Specifically, Section 112.3148(6)(b), Florida Statutes provides:

Notwithstanding the provisions of subsection (4), a reporting individual or procurement
employee may accept a gift having a value in excess of $100 from an entity of the
legislative or judicial branch, a department or commission of the executive branch, a water
management district created pursuant to s. 373.069, Tri-County Commuter Rail Authority,
a county, a municipality, an airport authority, or a school board if a public purpose can be
shown for the gift; and a reporting individual or procurement employee who is an officer or
employee of a governmental entity supported by a direct-support organization specifically
authorized by law to support such governmental entity may accept such a gift from such
direct-support organization.

In conjunction with s. 112.3148(6)(b), Florida Statutes, the Florida Commission on Ethics,
promulgated Rule 34-13.320, Florida Administrative Code, which provides in pertinent part:

34-13.320 Exceptions to Prohibitions Against Accepting and Giving Gifts. Notwithstanding
the prohibitions expressed in Rule 34-13.310, the following gifts are permitted.

(2) An entity of the legislative or judicial branch, a department or commission of the
executive branch, a county, a municipality, an airport authority, a water management
district created pursuant to s. 373.069, Florida Statutes, the Tri-County Commuter Rail
Authority, or a school board may give, either directly or indirectly, to a reporting individual
or procurement employee a gift having a value in excess of $100 if a public purpose can
be shown for the gift. The reporting individual or procurement employee may accept such
a gift if a public purpose can be shown for the gift.

(&) In order to show a public purpose for the gift, not only must there be a public purpose
for the governmental entity’s having given the gift, but also there must be a public purpose
in the reporting individual’s or procurement employee’s accepting the gift.

(b) “Public purpose” means that which promotes the public health, safety, and welfare of
the citizens of the State or a political subdivision therein, rather than the welfare of a
specific individual or class of persons. Where the gift involves attendance at a spectator
event and is given by a governmental entity, and where the donee has no direct
supervisory or regulatory authority over the event, persons participating in the event, or the
governmental entity which gave the tickets to the donee, there is no public purpose shown
for the giving of, or the receipt of, the gift. (e.s.)

It appears from your circumstances that the purpose of this trip is to promote the economic
welfare of your district, not to benefit a specific individual or class. Under similar circumstances
the Commission on Ethics has determined that a trip provided by a governmental agency had a
public purpose and was within the exception provided by s. 112.3148(6)(b), Florida Statutes.
See CEO 91-57.

Accordingly, so long as the cost of the trip is paid by the airport authority, and there is a
public purpose to the trip, you may accept travel expenses associated therewith. You should
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further be advised to report the travel expenses received in connection with this trip as a gift in
excess of $100 as required by s. 112.3148(6)(d), Florida Statutes.

HCO 00-01—MARCH 1, 2000

To: The Honorable Lois Frankel Representative, 85th District
From: Tom Tedcastle, General Counsel

You have asked for an opinion, pursuant to Rule 32 of the Rules of the Florida House of
Representatives as to whether Rule 26(b)of those rules prohibits a Member of the Florida House
of Representatives, during the 60-day regular session, from soliciting campaign funds for
congressional candidates, for candidates for the Florida Senate who are not present Members
of the House of Representatives, and for either a political action committee or committee of
continuous existence.

Rule 26(b) of the Rules of the Florida House of Representatives provides that “A Member
may neither solicit nor accept any campaign contribution during the 60-day regular legislative
session on the Member’s own behalf, on behalf of a political party, or on behalf of a candidate
for the House of Representatives...” This rule does not prohibit solicitation of contributions for
persons or entities other than existing House Members, candidates for the House of
Representatives, and political parties. Additionally, the United States Court of Appeals, 11th
Circuit, has ruled that federal law regulating the fund raising for federal offices has preempted
any state limitations, including prohibitions on fund raising by state legislators during legislative
sessions. Accordingly, your question is answered in the negative.

HCO 00-02—MARCH 3, 2000

To: The Honorable Ken Gottleib Representative, 101th District
From: Tom Tedcastle, General Counsel

You have asked whether you may use stationery which includes the House Seal and funds
from your Surplus Office Account to correspond with your constituents concerning a vote on a
change to the Pembroke Park charter. The correspondence would be in the form of a joint letter
or statement between you and Senator Geller. The changes to the charter were approved
through a local bill subject to ratification by referendum of the local voters.

In my opinion, a Member of the House of Representatives may ask voters to ratify a decision
of the local delegation to amend a charter. Because this involves legislative matters, it would be
acceptable to use stationery which includes the House Seal. Likewise, correspondence with your
constituents is an appropriate expenditure in support of your duties as a public official.
Accordingly, use of the Surplus Office Account is permissible.

As the General Counsel of the Florida House of Representatives, | am not authorized to give
an opinion as to whether Senator Geller may use the Senate seal or as to whether expenditure
of funds from one of his office accounts would be appropriate. If he is in question as to the
propriety of the action, he should seek a separate opinion from the Senate on this matter.
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HCO 00-03—MARCH 10, 2003

To: The Honorable Bill Sublette Representative, District 40

From: Tom Tedcastle, General Counsel Date

You have requested my opinion pursuant to Rule 32 of the Rules of the Florida House of
Representatives as to whether the provisions of Rule 26(b) apply to the acceptance and
solicitation of campaign contributions for federal office. It is my opinion that they do not.

Rule 26(b) prohibits a Member of the Florida House of Representatives from soliciting or
accepting a campaign contribution during the 60-day regular session of the Florida House of
Representatives. While on its face, the rule, which has been in existence since 1994, would
appear to apply to candidates for any office, case law leads me to the conclusion that it must be
interpreted only to apply to candidates for state and local offices.

The specific question which you raise has been decided in 1996 by the United States Court
of Appeals, 11th Circuit, which is the federal appellate court having jurisdiction over the State of
Florida. In the case of Teper v. Miller, 82 F.3d 989, the court considered a Georgia statute
which, like Rule 26(b), prohibited Members of the Georgia General Assembly from accepting
campaign contributions during a session of the Legislature. In that case, the court held that to
the extent the Georgia law was intended to apply to candidates for federal office, it was
preempted by federal law and could not be enforced.

Accordingly, it is my opinion that, notwithstanding the existence of Rule 26(b) of the Rules of
the Florida House of Representatives, a Member of the Florida House of Representatives who is
a candidate for federal office may, if he or she so chooses, solicit and accept campaign
contributions during the 60-day Regular Session of the Florida Legislature. Candidates for office
other than federal offices, however, are still subject to the prohibitions of Rule 26(b).

HCO 00-04—MARCH 15, 2000

To: The Honorable Willie F. Logan Representative, District 103
From: Tom Tedcastle, General Counsel

You have requested my opinion pursuant to Rule 32 of the Rules of the Florida House of
Representatives as to whether the provisions of Rule 26(b) apply to the acceptance and
solicitation of campaign contributions for federal office. It is my opinion that they do not.

Rule 26(b) prohibits a Member of the Florida House of Representatives from soliciting or
accepting a campaign contribution during the 60-day regular session of the Florida House of
Representatives. While on its face, the rule, which has been in existence since 1994, would
appear to apply to candidates for any office, case law leads me to the conclusion that it must be
interpreted only to apply to candidates for state and local offices.

The specific question which you raise has been decided in 1996 by the United States Court
of Appeals, 11th Circuit, which is the federal appellate court having jurisdiction over the State of
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Florida. In the case of Teper v. Miller, 82 F.3d 989, the court considered a Georgia statute
which, like Rule 26(b), prohibited Members of the Georgia General Assembly from accepting
campaign contributions during a session of the Legislature. In that case, the court held that to
the extent the Georgia law was intended to apply to candidates for federal office, it was
preempted by federal law and could not be enforced.

Accordingly, it is my opinion that, notwithstanding the existence of Rule 26(b) of the Rules of
the Florida House of Representatives, a Member of the Florida House of Representatives who is
a candidate for federal office may, if he or she so chooses, solicit and accept campaign
contributions during the 60-day Regular Session of the Florida Legislature. Candidates for office
other than federal offices, however, are still subject to the prohibitions of Rule 26(b).

HCO 00-05—APRIL 5, 2000

To: Identification Not Requested
From: Tom Tedcastle, General Counsel

You have requested an opinion pursuant to Rule 32 of the Rules of the Florida House of
Representatives as to whether a Member of the Florida House of Representatives may, during
the 60-day regular session, request another to serve as a host of a fund-raising event to be held
after the session. The host would not pay the expenses for the event, but would assist after the
session in soliciting contributions from others on behalf of the Representative or a political party.
Further, you ask whether the opinion would be different if the person asked to be host is
registered as a legislative lobbyist.

Rule 26(b) of the House Rules provides that “a Member may neither solicit nor accept any
campaign contribution during the 60-day regular legislative session on the Members’ own behalf,
on behalf of a political party, or on behalf of a candidate for the House of Representatives . . .”
By its clear language, the rule only covers solicitation of contributions; it does not prohibit
solicitation of campaign workers. Because the host is not asked to pay the expenses of the
event or to personally contribute to the campaign, the Member would be soliciting campaign
workers and not campaign contributions.

While the answer to your question would be the same regardless of whether the host is or is
not a registered lobbyist, a Member would be advised to take added caution when making any
request of a registered lobbyist. | would draw your attention to Rule 26(a) which prohibits a
member from accepting anything (including an offer of assistance) if it may reasonably be
construed to improperly influence the Members official act, decision, or vote. Of course, this rule
applies at all times, not just during a session. Nonetheless the timing of an offer could be
considered in determining whether it was intended to influence a particular action.

HCO 00-06—APRIL 7, 2000

To: The Honorable Shirley Brown Representative, 69th District
From: Tom Tedcastle, General Counsel
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You have requested an opinion pursuant to Rule 32 of the Rules of the Florida House of
Representatives as to the application of Rule 20 to you with respect to CS/HB 467. CS/HB 467
relates to consumer collection practices. You state that your spouse owns a collection agency
and serves as President of the Florida Collector’'s Association. It is my opinion that no conflict
exists which would prohibit you from voting on the bill or which would require public disclosure of
your husband’s business or office. Nonetheless, you may wish to voluntarily make a public
disclosure when voting on the legislation.

Rule 20 of the Rules of the Florida House of Representatives prohibits a Member from voting
on a matter only where it would inure to the special private gain of the Member. If legislation
does not inure to the special private gain of the Member, he or she must vote on the legislation.
The legislation which you mention could potentially affect the interests of your spouse, but not to
you, personally. Accordingly you must vote on the legislation.

Notwithstanding the requirement that you must vote on the legislation, Rule 20 also requires
a Member to disclose the nature of any interest of a family member with respect to legislation
which would inure to the special private gain of the family member. In reviewing CS/HB 467, it
would appear that the legislation would affect all collection agencies in the state in the same
manner. Accordingly, it would not appear that the legislation would inure to the special private
gain of your husband as the owner of a collection agency. It is further my opinion that the
legislation does not inure to the special private gain of the Florida Collector’s Association.
However, if the association is lobbying on behalf of, or in opposition to the legislation, one might
argue that the success or failure of the legislation could affect the ability of the association to
attract or retain members. While it is my opinion that such a benefit is sufficiently remote as to
not require disclosure, you may wish, nonetheless, in an abundance of caution, to disclose his
position with the association when voting on the legislation.

HCO 00-07—APRIL 10, 2000

To: The Honorable Marco Rubio Representative, 111th District
From: Tom Tedcastle, General Counsel

You have requested an opinion pursuant to Rule 32 of the Rules of the Florida House of
Representatives as to the application of Rule 20 to you with respect to legislation which would
permit the voters of Miami-Dade County to approve a surcharge to pay for a new baseball
stadium for the Miami Marlins. You inform me that you are employed by the law firm of Ruden,
McClosky, Smith, Schuster and Russell, P.A., which firm represents the Marlins on a different
legal matter. It is my opinion that Rule 20 requires you to vote on such legislation, but that you
should disclose the fact that the Miami Marlins organization is a client of your law firm when
voting on the legislation.

Rule 20 of the Rules of the Florida House of Representatives prohibits a Member from voting
on a matter only where it would inure to the special private gain of the Member. If legislation
does not inure to the special private gain of the Member, he or she must vote on the legislation.
The legislation which you mention would appear to inure to the special private gain of a client of
your employer, but not to you, personally. Accordingly you must vote on the legislation.
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Notwithstanding the requirement that you must vote on the legislation, Rule 20 also requires
a Member to disclose the nature of any interest of a principal by whom the Member is retained in
legislation which would inure to the special private gain of the principal. While not exactly on
point, | would note that the Commission on Ethics, in interpreting the very similar provisions of
Section 112.3143, Florida Statutes, has determined that a partner of a law firm must disclose
when voting on a matter which inures to the special private gain of a client of the firm. (CEO 84-
31) Although it may be argued that because you are an associate, and not a partner, it is the law
firm that employs you, and not the Marlins, which is your principal for the purpose of determining
whether a voting conflict exists, it is my opinion that it is more in the spirit of the rule for both
partners and associates to disclose a potential conflict where legislation would inure to the
special private gain of the law firm or of a client of the law firm. | would also note that the Rules
of Professional Conduct of the Florida Bar make no distinction between the obligation of an
associate or a partner in protecting the interests of a client of the firm. | would recommend,
therefore, that you publicly disclose that the Miami Marlins organization is a client of your firm
when you vote on legislation related to the construction of the stadium on the floor of the House
of Representatives or in any committee.

HCO 00-08—APRIL 17, 2000

To: The Honorable Frederick C. Brummer Representative, 38th District,

From: Tom Tedcastle, General Counsel

You have requested an opinion pursuant to Rule 32 of the Rules of the Florida House of
Representatives as to the application of Rule 20 to you with respect to legislation which would
provide a tax exemption on rental of certain property used as a golf course. You state that a
client of your C.P.A. firm could stand to benefit from the legislation, although it is not clear that
your client is covered by the legislation. You have also inquired as to whether you would have a
conflict should an amendment be offered relating to a tax exemption on items used for
agricultural purposes. You note that several of the firms clients could be benefited by such an
exemption. Your firm represents less than 50 of the several thousand businesses which would
be affected by the amendment.

Rule 20 of the Rules of the Florida House of Representatives prohibits a Member from voting
on a matter only where it would inure to the special private gain of the Member. If legislation
does not inure to the special private gain of the Member, he or she must vote on the legislation.
The legislation which you mention would appear to inure to the special private gain of a client of
your firm, but not to you, personally. Accordingly you must vote on the legislation.

Notwithstanding the requirement that you must vote on the legislation, Rule 20 also requires
a Member to disclose the nature of any interest of a principal by whom the Member is retained in
legislation which would inure to the special private gain of the principal. The issue which must be
determined is whether the benefit would be a “special private gain.” With respect to legislation
which affects a substantial class of persons, absent facts which would result in your client
receiving an inordinate amount of the gain from the legislation, the gain received would not be a
“special private gain.” It is my opinion, therefore, that the proposed amendment regarding
agricultural items would not result in a special private gain to any of your firms clients and
accordingly you are not required to disclose a conflict with regard to the potential agriculturally
related amendments.

563



HCO 00-09—August 3, 2000

In contrast, the bill provides a sales tax exemption for property leased as a public golf course.
While | am unable to ascertain the exact number of such courses, | note that the total fiscal
impact of the bill is approximately $600,000 per year. | am informed that the number of golf
courses involved is relatively small, perhaps as small as 15. Accordingly, if the golf course your
firm represents is one of that small class to be benefited, it is my opinion that you must disclose
your firms representation of the golf course when voting on HB 1001.

HCO 00-09—AUGUST 3, 2000

To: Identification Not Requested

From: Michael Dodson, General Counsel, OLS For Tom Tedcastle, House General
Counsel

You have requested an opinion pursuant to Section 112.3149(8), Florida Statutes, as to the
application of Section 112.3149, Florida Statutes to the following situation.

You have been invited to give an address to the American Leadership Conference at its July
28-29, 2000, conference to be held at the Miami Hilton Airport & Towers Resort in Miami,
Florida. As consideration for your address, the American Leadership Conference has offered to
pay you $500 and provide food and lodging for one day at the conference site. That site is
sufficiently close to your residence and district office that the provision of food and lodging is not
necessary for you to be able to address the conference.

You have been informed that the American Leadership Conference does not employ a
lobbyist registered to lobby the Florida House of Representatives. A check of the legislative
lobbyist registration database confirms that fact. According to its Internet website, the American
Leadership Conference is a project of the Washington Times Corporation and is an “IRS 501c3
non-profit public charity committed to teaching the proven principles of freedom, faith, and
family.” Also, the Conference is not registered with the Department of State, Division of
Elections, as either a political committee or as a committee of continuous existence.

Section 112.3149, Florida Statutes, prohibits you, as a person who files financial disclosure
reports, from receiving an honorarium from a certain class of persons and entities. The $500
and lodging and food offered by the Conference is an honorarium. Section 112.3149(1)(a),
Florida Statutes, defines an honorarium as:

. . . payment of money or anything of value, directly or indirectly, to a
reporting individual . . ., as consideration for:

1. A speech, address, oration, or other oral presentation by the
reporting individual . . . .

Because it does not appear that the provision of food, beverages, and lodging is necessary
for you to address the conference, the payment for those expenses by the Conference
constitutes part of the total honorarium. The Rules of the Commission on Ethics provide at
Section 34-13.220, Florida Administrative Code, that:
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To the extent that the transportation, lodging, and food and beverages
provided or paid for exceed “actual and reasonable expenses,” this amount
constitutes an honorarium. . . .

In the present situation you may, however, accept the honorarium because the American
Leadership Conference is not one of the persons or entities within the prohibited class as
defined at Section 112.3149(3), Florida Statutes. It states:

A reporting individual or procurement employee is prohibited from knowingly
accepting an honorarium from a political committee or committee of continuous
existence, as defined in s. 106.011, from a lobbyist who lobbies the reporting
individual's or procurement employee's agency, or from the employer, principal,
partner, or firm of such a lobbyist.

Because the $500 and food and lodging constitute an honorarium, neither you nor the
Conference are required to report them in any disclosure reports.

This written memorandum confirms the oral opinion | gave you on July 28, 2000, prior to your
attending the conference.

HCO 00-10—SEPTEMBER 21, 2000

To: Identification Not Requested
From: Tom Tedcastle, House General Counsel

You have requested an opinion pursuant to Rule 32 of the Rules of the Florida House of
Representatives and Section 112.3148(10), Florida Statutes, regarding the following situation:

As a Member of the Select Committee on Military Affairs, you accepted an invitation from the
United States Government to tour the USS Washington. The government flew you to the ship,
which was approximately 100 miles offshore, conducted the tour, provided lunch, and flew you
home.

Your question is whether the receipt of the transportation to and from the ship, lunch, and the
tour constitutes a gift, and if so, whether such gift should be reported. It is my opinion that it does
constitute a gift and must be reported.

Generally, transportation and other services provided to a Member of the Legislature are
considered gifts, as are meals. In this case, you were provided with transportation, a tour of the
ship, and a meal. However, transportation provided to a legislator by an agency which is directly
related to the legislator's duties is not considered a gift. (Section 112.312(12)(a)7., Florida
Statutes). While the transportation provided does appear to be directly related to your legislative
duties, the United States government is not included within the definition of “agency” for the
purposes of the Code of Ethics. Had the transportation been provided by a state or local entity,
the transportation would not be a gift, and no report would be required for it, although a report
might still be required for the lunch and the tour of the ship, depending on their value. In that the
transportation was provided by the United States government, however, you have received a gift
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which consists of the transportation, lunch, and the tour, and whether a report is required
depends on the value of the combined components.

In valuing the transportation, you must value it at the commercial rate. (Section
112.3148(7)(d), Florida Statutes) Of course, in this case, no commercial airline would be flying
to a carrier, and thus an exact amount cannot be determined. Nonetheless, it is likely that the
value of any round-trip flight, even for a distance of 100 miles, would exceed $100, and it would
be my advice that you assume that the transportation has such a value. While | would assume
that the value of the meal and the tour is less than $100, in that you should consider the event
as a single gift, you should list all of the components as a single gift with a value in excess of
$100. Because you cannot ascertain an exact value, you should state that the value is unknown.
(Section 112.3148(8)(b), Florida Statutes) This gift should be reported by the end of the calendar
quarter following the quarter in which it is received.

HCO 00-11—SEPTEMBER 28, 2000

To: The Honorable Carlos A. Lacasa Representative, 117th District,
From: Tom Tedcastle, General Counsel

You have requested an opinion pursuant to Section 112.3148, Florida Statutes, and Rule 32
of the Rules of the Florida House of Representatives as to whether you may accept the payment
of certain expenses by the Greater Miami Chamber of Commerce under the following
circumstances. The Chamber has invited you to represent the State of Florida as the leader of a
delegation for the International Services Mission to Spain from October 21 through October 28,
or some portion thereof. The trade mission will go to both Madrid and Barcelona and will be held
in conjunction with Enterprise Florida. The Chamber will pay both your airfare and hotel
expenses with an estimated value of approximately $1,000.

Pursuant to Section 112.312(12)(a)7., Florida Statutes, both the airfare and the lodging are
considered gifts. Although the invitation does not mention meals, if the Chamber provides meals
during the mission, they would also be considered part of the total gift received. Because the
Greater Miami Chamber of Commerce is not represented by a lobbyist before the Florida
Legislature, under the provisions of Section 112.3148, Florida Statutes, you may accept the gift
of both the transportation and lodging expenses. However, in that the expenses exceed $100,
you would be required to report the receipt of the gift with the Commission on Ethics no later
than March 31, 2001.

HCO 01-01—JANUARY 11, 2001

To: The Honorable Donald Brown Representative, District 5
From: Tom Tedcastle, General Counsel

You have asked for my opinion as to whether the proposed leasing arrangement with
Okaloosa-Walton Community College is permissible. As | understand the situation, the college
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has vacant space in the Chautaugua Center on its Defuniak Springs Campus which it is willing
to make available for a nominal fee for use as a district office. The college provides similar
space on that campus for other entities, such as the Walton County Economic Development
Council, which are serving a public purpose, for the same fee that it proposes to charge you.
The space is not made available at any rate for uses other than for public purposes.

Providing office space at less than market value to an individual would generally constitute a
gift under Florida law. Section 112.312(12), Florida Statutes includes within the definition of the
term “gift” the use of real property, unless equal or greater consideration is given for it.
According to the information provided to me by the Director of the OWCC Chautaugua Center,
the rate charged depends on the amount of space required and the amount of alterations that
would be required. The proposal which has been forwarded to me provides for a monthly charge
of $300.

While the monthly rental fee mentioned would likely be less than the market rate for
physically-similar property in the area, it is clear that in limiting the market for the property to
entities serving a public purpose, the rate which the college could expect to recover is smaller. |
also note that the college is reserving the right to cancel the lease arrangement at any time with
only 30 days’ notice, presumably to permit the college to reclaim the space if needed for its
academic purposes. This, likewise, decreases the market for the property. To the extent that you
are required to pay the same or greater rate than the other tenants, therefore, it would appear
that you are providing equal or greater consideration even though the amount is less than you
would have to pay at a facility that did not limit the market in the way that the college does.
Accordingly, it is my opinion that you are not receiving a gift from Okaloosa-Walton Community
College.

Although | have determined that the leasing arrangement does not constitute a gift under the
Code of Ethics, Section 112.3148, Florida Statutes, prohibits a legislator from receiving a gift
with a value in excess of $100 only from an entity that hires a lobbyist to lobby on its behalf
before the Florida Legislature. According to the Lobbyist Registration office of the Florida
Legislature, Okaloosa-Walton Community College has not retained its own lobbyist before the
Legislature. Accordingly, even if the college was providing a gift, it would not be prohibited, but
would be reportable under Section 112.3148(8), Florida Statutes. Although it is my opinion that
under the specific facts of this arrangement, there is no gift being provided, you may,
nonetheless, to avoid any potential violation of the gift law, wish to disclose the leasing
arrangement and attach a description of the arrangement to the quarterly gift reports you will be
required to make as a Member of the Florida Legislature.

As requested, | have reviewed the draft Memorandum of Agreement, which | understand
would constitute the lease in this matter. The agreement is in accordance with our policies on
district offices, and you may agree to its terms.

HCO 01-02—JANUARY 22, 2001

To: Identification Not Requested
From: Tom Tedcastle, General Counsel
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You have requested an opinion pursuant to Section 112.3148, Florida Statutes and the Rules
of the Florida House of Representatives as to whether you may accept an invitation from
Women In Government to attend the “Emergency Epidemics Roundtable” to be held in San
Juan, Puerto Rico, from February 15-18, 2001. Women in Government would pay for your
travel, lodging, and meals, subject to certain limitations. Your question is answered in the
affirmative.

Women in Government is a not-for-profit Section 510(c)(3) charitable corporation which is
primarily engaged in an educational effort to assist women choosing a career in government. It
does not lobby the Florida Legislature or any other governmental body. It accepts funding from a
variety of entities, but the expenditure of the funds received is neither controlled nor directed by
the donors. Accordingly, for the purpose of the question posed, Women In Government is the
sole donor of the travel, lodging, and meals.

The payment of your travel lodging and meal expenses for the Emerging Epidemics
Roundtable would constitute a gift under the Florida Ethics Code. The Ethics Code makes no
distinction between those items received of a personal nature and those which are given with a
public purpose intended. The fact that you will be receiving information relevant to your service
as a state legislator does not affect whether the receipt is a gift to you.

Under the provisions of Section 112.3148, Florida Statutes, a government official may
receive a gift of any amount from an individual other than a lobbyist, the principal of a lobbyist, a
political committee, or a committee of continuous existence. If the value of the gift is in excess of
$100, which the value of the gift in question would be, the gift must be reported on CEO Form 9.
Since you would be receiving the gift in February of 2001, it must be reported by the end of
June.

HCO 01-03—JANUARY 24, 2001

To: Identity Not Requested

From: Tom Tedcastle, General Counsel

You have requested my opinion as to whether you may rent space in your law office to
yourself in your official capacity as a Member of the Florida House of Representatives for use as
a district office. That question is answered in the affirmative. You have also asked whether there
are any restrictions which would apply to such a lease arrangement. That question is also
answered in the affirmative and the answer is explained more fully below.

Although Section 112.313(3), Florida Statutes, generally prohibits a public officer or
employee from doing business with his or her own agency, the prohibition does not apply "to
district offices maintained by legislators when such offices are located in the legislator's place of
business..." This exemption furthers the public policy of increasing the availability of a legislator
to her or his constituents.

When a legislative district office is collocated with the Member's place of business, the
amount of rent charged cannot exceed the fair market rate. Where a portion of a leased space
is being subleased for the purposes of the district office, we have recommended that the rent for
the sublease should not exceed the pro rata share of the main lease, based on square footage
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allotted to the district office purposes. The cost of common areas used for both the private and
public business can be shared.

You should also be alerted to the prohibition on using state employees in your private
business. Accordingly, your district employees should not be greeting or assisting the clients of
your law firm. Where a single entrance is used for the district office and the law office, and both
the law firm's clients and your constituents are to be greeted by the same person, that employee
must be employed by the law firm. Those persons who are in the office to see you in your
capacity as a legislator may be immediately referred to your district employees.

HCO 01-04—FEBRUARY 16, 2001

To: The Honorable Mike Fasano Representative, 45th District
From: Tom Tedcastle, House General Counsel

You have requested an opinion as to whether you are required to abstain from voting under
the following circumstances:

You have been appointed as a member of the Public Employees Optional
Retirement Program Advisory Committee (PEORPAC), established pursuant to
Chapter 2000-169, Laws of Florida. Among other duties, the committee is
required to make recommendations on the selection of the transition broker for
the Optional Retirement Program. In addition to your service as a Member of the
Florida House of Representatives, you are also employed by the firm of Morgan
Stanley. That firm is one of the firms under consideration to serve as the
transition broker. You work in the New Port Richey office of Morgan Stanley. You
would not be involved in Morgan Stanley’s operation as the administrator if the
firm should be selected.

As you are voting as a PEORPAC member, and not as a Member of the Florida House of
Representatives, you are not required to abstain from voting, but you may abstain if you so
choose. If you decide to vote, | would advise that you disclose the interest of Morgan Stanley in
the outcome of the decision.

Voting conflicts, for the purposes of ethics requirements in the Florida House of
Representatives, are governed by Rule 3.1 of the Rules of the Florida House of
Representatives.

Rule 3.1 does not permit a Member of the House to refrain from voting on an issue where the
principal of the Member has a pecuniary interest, but public disclosure is required when a
Member votes on an issue which would inure to the special private gain of such principal.
Section 112.3143, Florida Statutes, likewise, permits state officers to vote on issues which inure
to the special private gain of a principal of the officer, but requires public disclosure.

As a Member of PEORPAC you are not, however, serving in your capacity as a Member of
the Florida House of Representatives. As PEORPAC is merely an advisory body, its members
are also not officers of the state. Accordingly, neither the statute or the rule govern your conduct
when voting as a Member of PEORPAC. As such, the choice as to whether to vote and whether
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to disclose is yours. Unlike your duties as a Member of the Florida House of Representatives,
you are not serving as the voice of your constituents and thus there is no constitutional
obligation to vote on the selection of the transition broker. On the other hand, if you choose to
vote, there is also no legal obligation to disclose your principal’s interest in the outcome of the
vote. Nonetheless, to avoid any appearance of impropriety, | would advise that you disclose the
interest of Morgan Stanley, if you choose to vote on the issue. You may also wish to disclose
such interest as an explanation for your reason for not voting, if you choose to abstain.

HCO 01- 05—MARCH 2, 2001

To: Identity Not Requested
From: Tom Tedcastle, General Counsel

You have requested my opinion as to whether you may remain employed as an associate of
a law firm if a person who represents clients before state agencies and the Legislature should
join the firm as a partner or in an “of counsel” capacity. The answer is that you may remain both
a Member of the House of Representatives and an associate of the firm.

In your request for an opinion, you state that you are employed as one of eleven associates
in a law firm that has three partners. Under your employment relationship, you are paid a fixed
salary and do not participate in a profit sharing plan of the firm. Accordingly, whether a member
of the firm is successful before a state agency or the Legislature would not affect the amount of
your income. | would also note that Florida law prohibits a person from accepting a contingency
fee for lobbying the Florida Legislature. Accordingly, even for the partners of the firm, the
amount of compensation the firm would receive for the lobbying effort would not be dependent
on the outcome of any vote in the Legislature.

Whether or not a member of your law firm is representing a client of the firm before the
Legislature, you may be required to disclose when you are voting on any matter that may inure
to the special private gain or loss of a client of the firm. While it is not clear the Florida law
requires a legislator who is an associate of a law firm to disclose when a client of the firm has an
interest in a matter pending, | have previously advised that the more prudent course is to file
such disclosure. (See HCO 00-07).

Although Florida law prohibits you from representing a client for compensation before a state
agency, (Article I, Section 8, Florida Constitution) it does not prohibit a partner or associate from

doing so. You are required, however, to quarterly report such activity by any partner or associate
of the firm. (Section 112.3145(4), Florida Statutes).

HCO 01- 06—MARCH 8, 2001

To: The Honorable, Paula Dockery Representative, District 64
From: Tom Tedcastle, General Counsel
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You have requested an opinion as to whether you are required to disclose a conflict of
interest statement when voting on legislation relating to the proposed high speed rail system. It
is my opinion that no disclosure is required, but you may voluntarily disclose, if you so choose.

The facts which you have provided as a basis for my opinion are as follows: Your
spouse was a leader in the campaign to promote the adoption of the
constitutional amendment providing for the development of a high speed rail
system in this state. He provided some of the funding for the promotion of the
amendment and continues to support the project through seeking the adoption of
implementing legislation in the legislature. Neither he nor you, nor any of your
principals, has a financial interest in the development of the system.

Rule 3.1 of the Rules of the Florida House of Representatives, requires any Member to file a
disclosure statement when voting or abstaining on legislation which would inure to the special
private gain of the Member, a member of his or her family, or a principal of the Member or family
member. Generally, the term “gain” has meant a financial gain. In that neither you, nor your
spouse, stand to receive any financial gain from the development of the high speed rail system,
no disclosure is required.

Although no disclosure is required, to avoid even the slightest appearance of impropriety, you
may wish to disclose, nonetheless, because of your spouse’s involvement in supporting the
passage of the legislation.

HCO 01-07—MARCH 23, 2001

To: The Honorable Dennis K. Baxley Representative, 24th District
From: Tom Tedcastle, General Counsel

You have requested my opinion as to whether you are prohibited from voting on legislation
regarding the regulation of the funeral services industry. You inform me that you are the Vice
President of Hiers-Baxley Funeral Services. Except as to legislation which would impact you
differently than the remainder of the industry, you are required to vote on the legislation.
Although no disclosure is required, you may wish to file a disclosure notice when voting on such
legislation.

Rule 9.1 of the Rules of the Florida House of Representatives, consistent with the
constitutional duty to represent the constituents of your district, provides that each Member must
vote on each question put. This rule, however, must be read together with Rule 3.1 of the Rules,
which provides that a Member shall abstain from voting on any measure which will inure to the
special private gain of the Member.

In determining whether a potential economic benefit provided in legislation would inure to a
Member’s special private gain, we have opined, consistent with the opinions of the Commission
on Ethics, that if a gain realized is no different than that which would be received by others who
are similarly situated, and the group of such persons is sufficiently large, no special private gain
is realized. Accordingly, legislation regarding the funeral services industry that would affect your
business in the same manner as the other numerous businesses in the industry would not inure
to your special private gain. Therefore, not only are you not prohibited from voting, you would be
required to vote.
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Rule 3.1 of the Rules of the Florida House of Representatives, provides for the filing of a
disclosure notice in cases in which a Member is prohibited from voting, or with regard to
legislation which would inure to the special private gain of a family member or the principal of the
legislator or a family member. Where the legislation would not result in such a gain, even though
you may be affected along with the rest of the funeral services industry, no disclosure is
required. However, as you have asked the question as to whether you would be prohibited from
voting, | am assuming that you are concerned that others might believe you have a conflict of
interest. If you desire, you may file a disclosure statement noting that | have advised you that
you must vote, notwithstanding your interest in the funeral services industry.

HCO 01-08—APRIL 10, 2001

To: The Honorable Gayle Harrell Representative, 81st District

From: Tom Tedcastle, General Counsel

You have requested an opinion as to whether you are prohibited from voting on CS/HB 339
relating to certificates of need. As | orally informed you prior to the House’s consideration of the
bill, not only may you vote on the legislation, you must vote on the legislation.

CS/HB 339 would appear to authorize Martin Memorial Hospital to obtain a certificate of need
for an adult open heart surgery program. You informed me that the hospital is negotiating with
you to purchase a piece of property from you which is adjacent to the hospital. The purchase of
the property is not contingent on the hospital being approved for the certificate of need.

Rule 9.1 of the Rules of the Florida House of Representatives requires each Member to “vote
on each question put.” The only exception to this requirement is found in rule 3.1(a) which
prohibits a Member from voting on a measure which will inure to the special private gain of the
Member. In this case, as the purchase of the property is not contingent on passage of the bill,
you personally have no financial interest in its passage. Accordingly you will receive no special
private benefit from its passage, and therefore must vote on passage.

Although I have opined that you must vote, | would note that Rule 3.1(b), requires a Member
to disclose when voting on legislation which would inure to the special private gain of a principal
of the Member. Although it is not clear that the hospital would qualify as your principle, | would
suggest that in an effort to avoid any appearance of an ethical violation that you provide
disclosure of the hospital’s interest in the legislation and your business dealings with the
hospital. Such disclosure should note that | have advised you that you must vote on CS/HB 339.

HCO 01-09—MAY 21, 2001

To: The Honorable Lindsay Harrington Representative, District 72

From: Tom Tedcastle, General Counsel
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You have requested an opinion as to whether you are prohibited from voting on HB 1225,
based on the following factual situation:

You are a real estate agent working for a brokerage which has been sold to
Arvida Corporation. Arvida is an affiliated company of St. Joe Paper Company.
The change in the definition of small county provided in HB 1225 could result in a
special private gain for St. Joe.

Pursuant to Rule 9.1 of the Rules of the Florida House of Representatives, each Member of
the House of Representatives is required to vote on each measure before the House. The only
exception provided to this mandatory vote requirement is found in Rule 3.1 which provides that a
Member shall not vote on any matter that inures to the special private gain of the Member. With
respect to matters which may inure to the special private gain of a principal of the Member,
rather than the Member himself or herself, Rule 3.1 provides that the Member must still vote but
shall disclose the potential conflict in writing to the Clerk of the House within 15 days of casting
such vote. Accordingly your question is answered in the negative. Not only are you not prohibited
from voting, you are required to vote. You must, however, file the disclosure statement
mandated in Rule 3.1

HCO 01-10—JULY 19, 2001

To: The Honorable Evelyn J. Lynn Representative, District 27
From: Tom Tedcastle, General Counsel

You have requested an opinion as to whether you may make an expenditure from your
Surplus Office Account for a booth at a Home Show. The booth would provide information to
those attending on the operation of your district office and of the services the office provides.
Although you are an announced candidate for the Florida Senate, you would not provide any
campaign materials or campaign information at the booth. The answer to your question is that
you may make such an expenditure.

Section 106.141, Florida Statutes, provides that each Member of the Florida House of
Representatives may transfer up to $5,000 of surplus campaign funds to an office account to be
used to support the Member’s office. The restriction on the use of these funds is that they must
be expended during the two-year term of the Member and, in order to remain nontaxable to the
Member, they must be used for legitimate business expenses, as determined by the Internal
Revenue Service. Establishing a booth during your term as a Member of the Florida House of
Representatives to provide information relative to the operation of your district office meets both
of those criteria.

The fact that you are now an announced candidate for The Florida Senate does not diminish
your obligation to represent your district as a Member of the Florida House of Representatives.
You are still expected to maintain a district office, to provide services to your constituents, and to
be reasonably accessible to them. Performance of these obligations is performance as a
Member of the House of Representatives, not as a candidate for The Florida Senate.
Accordingly, any expenses related to the performance of these legislative responsibilities should
be paid from your various office accounts and not from campaign funds.
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HCO 01-11—SEPTEMBER 6, 2001

To: Identity Not Requested
From: Tom Tedcastle, General Counsel

You have requested my opinion as to whether you may accept a position as of counsel to a
law firm if a person who represents clients before state agencies and the Legislature is a partner
in the firm. The answer is that you may remain both a Member of the House of Representatives
and become of counsel to the firm.

In your request for an opinion, you state that you have been offered employment in a large
law firm that includes among its partners and associates various persons who lobby the
legislature and state agencies on behalf of clients of the firm. Under your employment
relationship, you are paid a fixed salary and do not participate in a profit sharing plan of the firm.
Accordingly, whether a member of the firm is successful before a state agency or the Legislature
would not affect the amount of your income. | would also note that Florida law prohibits a person
from accepting a contingency fee for lobbying the Florida Legislature. Accordingly, even for the
partners of the firm, the amount of compensation the firm would receive for the lobbying effort
would not be dependent on the outcome of any vote in the Legislature.

Whether or not a member of your law firm is representing a client of the firm before the
Legislature, you may be required to disclose when you are voting on any matter that may inure
to the special private gain or loss of a client of the firm. While it is not clear the Florida law
requires a legislator who is of counsel to a law firm to disclose when a client of the firm has an
interest in a matter pending, | have previously advised that the more prudent course is to file
such disclosure. (See HCO 00-07).

Although Florida law prohibits you from representing a client for compensation before a state
agency (Article Il, Section 8, Florida Constitution) it does not prohibit a partner or associate from
doing so. You are required, however, to quarterly report such activity by any partner or
associate of the firm. (Section 112.3145(4), Florida Statutes).

HCO 02-01—JANUARY 28, 2002

To: The Honorable Connie Mack Representative, District 91

From: Tom Tedcastle, General Counsel

You have requested an opinion pursuant to Rule 15.9, Rules of the Florida House of
Representatives as to the application of Rule 15.3(b), to the solicitation and acceptance of
contributions on behalf of The Freedom Caucus Political Committee. According to your request
for opinion, the Freedom Caucus Political Committee will only advocate on issues and will not
contribute to candidates. You serve as chair of the committee.

Rule 15.3(b) of the Rules of the Florida House of Representatives provides as

follows: A Member may neither solicit nor accept any campaign contribution
during the 60-day regular session on the Member's own behalf, on behalf of a
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political party, or on behalf of a candidate for the House of Representatives;
however a Member may contribute to the Member’s own campaign.

The clear language of Rule 15.3(b) limits its application to contributions to candidates and to
political parties. It does not address contributions to a political committee other than a political
party. Accordingly, Rule 15.3(b) authorizes you to both solicit and accept contributions on behalf
of the committee during the 60-day regular session of the Legislature.

Having advised you that you are not prohibited by Rule 15.3(b) from soliciting or accepting
contributions on behalf of the Freedom Caucus Political Committee, | would also direct your
attention to Rule 15.3(a), which prohibits you, or any Member of the Florida House of
Representatives, from accepting anything that reasonably may be construed to improperly
influence the Member’s official act, decision, or vote. You would be advised to decline any
contribution which you have reason to believe may be intended to influence any vote you are
about to cast during the session, even though you know that the acceptance would not influence
your official acts.

HCO 02-02—FEBRUARY 27, 2002

To: The Honorable Edward B. Bullard Representative, 118th District

From: Tom Tedcastle, General Counsel

| have received your request for an opinion dated January 30, 2002, relating to campaign
fund raising during session. In your letter, you have asked whether you, as a sitting Member of
the Florida House of Representatives, may solicit funds during the 60-day regular session on
behalf of a candidate for the Senate or on behalf of a committee of continuous existence. In
general, the answer to both of your questions is that you may solicit contributions, although both
answers are qualified below.

Rule 15.3(b) of the Rules of the Florida House of Representatives provides as follows:

A Member may neither solicit nor accept any campaign contribution during the
60-day regular legislative session on the Member’'s own behalf, on behalf of a
political party, or on behalf of a candidate for the House of Representatives;
however, a Member may contribute to the Member’s own campaign.

(emphasis added). The rule is intended to elaborate upon the general ethical standard
established in Rule 15.1 of the Rules of The Florida House of Representatives, which states that
“legislative office is a trust to be performed with integrity in the public interest” and in Rule 15.2
which directs Members to “perform at all times in a manner that promotes public confidence in
the integrity and independence of the House and of the Legislature.”

| have previously opined that a House member may solicit campaign contributions on behalf
of a candidate for the Senate, assuming that the candidate for the Senate is not a sitting House
Member (HCO 00-01). That opinion, however, was not based upon the factual situation where
the spouse of a sitting House Member was a candidate for the Senate. Although not mentioned
in your request, | am informed by your spouse that she is contemplating a run for the Florida
Senate in the 2002 elections.
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Rule 15.3(b) is a relatively new rule in the Florida House of Representatives, having been
adopted initially during the 1994-1996 legislative term. It was adopted following the decision of
the Florida Supreme Court declaring a law which prohibited campaign fund raising by all officials
and candidates for state office during legislative sessions. The Court determined that while the
Legislature may have a compelling interest sufficient to limit the fundraising ability of legislators -
to avoid the appearance of impropriety - the absolute ban on all candidates for state office was
not narrowly tailored to meet the state’s compelling interest. Accordingly, the rule that was
adopted was narrowly tailored to address those situations which would have the greatest
probability of suggesting impropriety.

While Rule 15.3(b) does not expressly prohibit a House Member from soliciting campaign
contributions on behalf of a spouse, one could argue that a contribution to the spouse benefits
the Member. Whether or not such solicitation is expressly prohibited, in light of the compelling
state interest that was to be addressed by the adoption of Rule 15.3(b), and when the rule is
read in conjunction with Rules 15.1 and 15.2, it is my opinion that you would best be served by
refraining from soliciting donations on behalf of your spouse during the 60-day legislative
session. You may, however, solicit funds on behalf of other candidates for the Senate.

Likewise, | have opined that a sitting House Member may solicit contributions on behalf of a
committee of continuous existence (HCO 00-01). This opinion, however, should also be
qualified. If the purpose of the committee of continuous existence is primarily to provide
campaign contributions to candidates for the House of Representatives, it is my opinion that
soliciting a contribution for the committee is tantamount to soliciting a contribution on behalf of a
candidate for the House of Representatives. Assuming that the committee of continuous
existence has a different primary purpose, it continues to be my opinion that a House Member
may solicit contributions for such committee during the 60-day regular session.

HCO 02-03—FEBRUARY 28, 2002

To: The Honorable Rafael Arza Representative, 102nd District
From: Tom Tedcastle, General Counsel

You have requested an opinion as to whether you may conduct legislative business from the
office provided you as a teacher in the Miami-Dade County school system. In short, the answer
is that you may conduct such business from the office, where not specifically prohibited by the
school board from doing so.

As | understand your question, you are provided office space in the public school at which
you are employed for the purpose of planning and other teaching-related activities. In order to
avoid unnecessary travel and the loss of valuable time with constituents, you would like to also
conduct legislative business from that office when not otherwise occupied performing your
teaching responsibilities.

In reviewing Florida law, the only limitation that | find on the use of public facilities is in

section 112.313(6), Florida Statutes, which prohibits an officer or employee from using any
property or resource to secure a special privilege, benefit, or exemption for himself, herself, or
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others. The question that must be answered, therefore, is whether the use of the office is for the
purpose of securing a special privilege or benefit for yourself.

It is my opinion that the use of the property is intended for the purpose of permitting you to
perform your public duties as a Member of the Florida Legislature. If a benefit is being provided,
it is to your constituents who will receive the benefit of your being able to attend to those duties
on a more timely and regular basis. Accordingly, | am of the opinion that the use of the office
provided by the school district in conducting your duties as a legislator is not a violation of state
law. In support of this conclusion, | would also note that the Commission on Ethics has recently
ruled that the provision of public property for a legislative office by a local government is for a
public purpose because it provides a location at which constituents may meet with their elected
representatives. (CEO 01-14)

Having opined that the use of the office is for a public purpose and is not prohibited by
Florida law, | am not rendering an opinion as to whether the school board, as your employer,
could prohibit you from using its property in conducting your legislative business. Your
relationship as an employee is governed not only by Florida law, but also under the provisions of
the employment contract. | am not authorized by law to advise you as to your conduct in your
private capacity; | am only authorized to advise you as to your conduct as a Member of the
Florida Legislature.

HCO 02-04—MARCH 15, 2002

To: The Honorable Gary Siplin Representative, District 39
From: Tom Tedcastle, General Counsel

You have requested my opinion as to whether you may accept a paid position as president of
the Professional Opportunities Program for Students (POPS). You have informed me that the
organization sought state funding in 2001, although it was ultimately unsuccessful in this
endeavor. You have also informed me that it is likely that the organization would seek state
funding in the future.

The answer to your question is that you generally may accept such a position as the head of
a non-for-profit organization which may have interests before the Legislature. (See, CEO 90-8.)
However, you would be prohibited from personally representing the organization before any
state agency, including the Legislature. Additionally, it is my opinion your salary cannot be based
on the success of the organization in obtaining an appropriation from the state Legislature. Also,
when voting on any legislation which would inure to the special private gain of the organization,
you would be required to file a disclosure statement acknowledging your employment by the
organization and its interest in the legislation.

Section 112.311(2), Florida Statutes, provides:

It is also essential that government attract those citizens best qualified to serve.
Thus, the law against conflict of interest must be so designed as not to impede
unreasonably or unnecessarily the recruitment and retention by government of
those best qualified to serve. Public officials should not be denied the opportunity,
available to all other citizens, to acquire and retain private economic interests
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except when conflicts with the responsibility of such official to the public cannot
be avoided.

The primary limitation on acceptance of employment is found in section 112.313(7), Florida
Statutes, which provides, in pertinent part, that no “public officer...shall hold any employment or
contractual relationship that will create a continuing or frequently recurring conflict between his
or her private interests and the performance of his or her public duties or that would impede the
full and faithful discharge of his or her public duties.” Although POPS is likely on an annual
basis to seek funding from the legislature, the number of votes you would likely cast regarding
such funding would be minimal, and thus would not be “continuing or frequent.” Nonetheless, |
would note that under the Rules of the Florida House of Representatives, you would be
prohibited from voting on the General Appropriations Act, if your compensation from the
organization were tied to the success of the organization to obtain state funding. (Rule 3.1(a),
Rules of the Florida House of Representatives). It is my opinion that any employment which
would prohibit a Member from voting on the General Appropriations Act could be of a nature to
impede the full and faithful discharge of such member’s public duties, and should therefore be
avoided.

Although | have opined that you may accept the position, if offered, subject to the condition
that your compensation is not subject to the organization’s obtaining an appropriation from the
Legislature, Rule 3.1(b), of the Rules of the Florida House of Representatives, would require you
to publicly disclose the employment relationship when voting on any matter that would inure to
the special private gain of your principal. As an example, if an appropriations Act, or an
amendment thereto, provided a specific appropriation to your organization, you would have to
disclose such conflict when voting on such bill or amendment.

| would also note that under Rule 15.8 of the Rules of the Florida House of Representatives,
Article Il, Section 8 (e) of the Florida Constitution, and Section 112.313(9)(a)3., Florida Statutes,
you, as a paid employee of the organization, would personally be prohibited from representing
POPS before any state agency. This would not, however, prohibit another employee, a director,
or a contractual lobbyist from representing the organization before those agencies.

HCO 02-05—JUNE 11, 2002

To: The Honorable Gayle B. Harrell Representative, District 81
From: Tom Tedcastle, General Counsel

You have requested an opinion as to whether you may spend funds from your surplus
campaign fund office account established pursuant to section 106.141, Florida Statutes, for the
printing and mailing of a postcard within your district seeking nominations for the “hero of the
month” program which you have established in your district. You may use the funds for this
purpose, as the only limitation is that the funds be used for a legitimate business expenditure in
support of your service as a state legislator. Support of a program designed to promote civic
involvement and responsibility is clearly within that limitation.

You have further asked for an opinion as to whether you may make such expenditures after
qualifying for reelection has occurred if you are unopposed. There is no time restriction within
section 106.141, Florida Statutes, other than that all funds be expended prior to the Member
leaving public office. Your status as a candidate for reelection does not affect your legal ability to
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expend funds from the account for legitimate office expenditures such as the one you have
proposed.

HCO 02-06—JULY 15, 2002

To: The Honorable Johnnie B. Byrd, Jr. Representative, District 62
From: Tom Tedcastle, General Counsel

You have asked whether you may assist a charitable organization with its fundraising efforts.
The charitable organization is qualified as a charity under section 501(c)(3) of the Internal
Revenue Code. Under the proposed fundraising scheme, the organization would sell prepaid
phone cards. When the purchasers make phone calls with those cards, they would first hear a
message from you requesting that additional contributions to the charity be made. Should you be
successful in your effort to be elected as Speaker, the message would identify you as the
Speaker of the Florida House of Representatives. However, the message would not contain
partisan or political commentary. Additionally, the prepaid phone cards would not include the
House seal nor other markings identifying them as connected with the government of the State
of Florida. The charitable organization also proposes to send a solicitation letter on its own
letterhead, but with your signature. This letter will also not include the House seal.

Section 112.3148, Florida Statutes, prohibits a Member of the Legislature from soliciting gifts
from lobbyists and those who employ lobbyist where the gift is for the personal benefit of the
Member or another government official subject to the gift provisions of the Code on Ethics.
While the scheme you describe may include solicitation from such persons, the gift would not be
for the benefit of you or another person subject to the gift. Additionally, section 112.3148(4),
Florida Statutes, specifically permits you to accept any gift on behalf of a charitable organization
and section 112.3148(5), Florida Statutes specifically permits a lobbyist to make a donation to a
charitable organization through a public official. Accordingly, it is my opinion that you may assist
the charitable organization in the manner requested if you choose to do so.

HCO 02-07—JULY 19, 2002

To: The Honorable Anne M. Gannon Representative, District 88
From: Tom Tedcastle, General Counsel

You have requested my opinion as to whether you may change your residence prior to the
November 2002 General election. The new residence is located in the House district which you
seek to represent, but is not located in the district you presently represent.

Article Ill, Section 15(c) of the Florida Constitution requires that “[e]ach legislator shall be ...
an elector and resident of the district from which elected ...” Because Atrticle Ill, Section 2 of the
Constitution vests sole jurisdiction in the Florida House of Representatives to determine if a
person meets the qualification for office, there are no court opinions which address the issue
which you have raised.(See English v. Bryant, 152 So.2d 167 (Fla. 1963)). A review of decisions
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rendered by the Florida House of Representatives also provides no direct guidance on this
issue.

Under the provisions of the Florida Constitution, you would be required to be a resident of the
new district upon assuming office, which will occur, if you are reelected, at 12:01 a.m. on the day
following the General election. Until that minute, you will continue to represent the district which
you presently represent. If one requires a literal reading of Article Ill, Section 15(c), you would be
required to reside in the present district until the moment you assume the new office. In essence
you would be required to move from one residence to another at the exact moment you assume
the new office. It is my opinion that such a reading would be an absurd reading of the Florida
Constitution.

Although I can find no written opinion, | am aware of verbal opinions in which Members have
been advised that when running for a new office, or in redistricting years in which they seek
reelection to the House of Representatives, they may change their official residence to the
district to be represented following the period established for qualification. Accordingly, | would
advise you that if you change your residence at any time following qualifying for office, it is my
opinion that you have complied with the residency requirement for the 2000-2002 term of office.

HCO 02-08—SEPTEMBER 23, 2002

To: Identification Not Requested
From: Tom Tedcastle, General Counsel

You have requested my opinion as to whether you may serve as the “point person” on behalf
of a county school board in the development of interlocal agreements. You inform me that your
law partner is the general counsel for the school board and that you are called upon to provide
legal counsel to the school board as well. You further state that you would be required to
“interface with state agencies on behalf of [the school board].”

Pursuant to Article I, Section 8 of the Florida Constitution, and Section 112.313(9), Florida
Statutes, no Member of the Legislature may represent another for compensation before any
state agency. The term another is not limited to only private entities, but also would prohibit you
from representing a public agency before a state agency. In your letter you mention potential
involvement with the regional planning council, the Department of Education, and the
Department of Community Affairs. While the planning council is not a state agency for the
purpose of the prohibition on representation, both the Department of Education and the
Department of Community Affairs are. Accordingly, you would be prohibited from representing
the school board before them.

| note in your letter you state that you would be required to “interface” with the state agencies.
While that term does not necessarily suggest representation, | note that the law requires the
interlocal agreements to become part of comprehensive plans which must be submitted for
review to state agencies. It would appear, therefore, that at some point, if not at all points, you
would be clearly representing the school board before a state agency. Accordingly, | would
suggest that you should not accept the designation as the point person on behalf of the school
board.
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HCO 03-01—FEBRUARY 14, 2003

To: Identity Not Requested
From: Tom Tedcastle, House General Counsel

You have requested my opinion on the following questions:

May you appear before the PSC to discuss the acquisition of a utility by a local government in
your district, if you disclose to the PSC that your firm may receive bond work if the acquisition is
approved.

Can you appear before the PSC to represent the people of your district in the PSC's decision
on whether to regulate the rates of a utility, if your firm works for the utility but not on matters
relating to regulation of utility rates by the public service commission.

As discussed below, it is my opinion that you should avoid making an appearance before the
Public Service Commission in either situation.

Article II, Section 8(e), of the Florida Constitution provides, in pertinent part, “No member of
the legislature shall personally represent another person or entity for compensation during term
of office before any state agency other than judicial tribunals.”l? The Florida Supreme Court has
determined that the Public Service Commission is not a judicial tribunal with respect to this
prohibition. Myers v. Hawkins, 362 So0.2d 926 (1978). It is clear, therefore, that you would be
prohibited from appearing before the PSC on behalf of the utility.

While your question suggests that you would be representing your constituents, and not your
client, your appearing before the PSC would at a minimum create the appearance that your
activities are motivated in part by your firm’s representation of the utility. Rule 15.2 of the Rules
of the Florida House of Representatives requires each Member to perform in a manner that
promotes public confidence in the integrity and independence of the House and of the
Legislature. In recognition of this admonition, | have previously advised Members of the House
that they should avoid even the appearance of impropriety, and refrain from contacting agencies
in support of positions which would specifically benefit a client, notwithstanding the fact that
neither they nor the firm would be specifically remunerated for that particular appearance.

Your questions raise an interesting twist in that they are predicated upon the assumption that
you would disclose to the agency that a client of your firm has an interest in the outcome of the
agencies decision and that, with respect to the first question, your firm is likely to be benefited by
the decision of the Public Service Commission. While such disclosure would be in keeping with
the obligation to support the integrity of the House and consistent with the disclosure
requirements which are imposed on a Member when voting on legislation, providing notice that
your firm and its clients have a personal stake in the outcome of the decision may be viewed as
an attempt to improperly influence the decision making process of the commission. While a
Legislator must vote on matters before the Legislature in such a situation and must disclose the
potential for a conflict, it is the constitutional obligation of the Legislator to represent his or her
constituents before the Legislature; a legislator does not have a similar constitutional duty to
represent the public before the PSC. In fact, Florida law specifically provides for the appointment

17 See, also, Rule 15.7, Rules of the Florida House of Representatives.
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of a public counsel to fulfill that advocacy role. Additionally, while only you may represent your
constituents within the House of Representatives, to the extent a legislative voice should be
provided before the PSC, the bicameral system of the Florida Legislature assures that the
constituents are not without such a voice.

HCO 03-02—APRIL 30, 2003

To: The Honorable Charles S. Dean Representative, 43rd District
From: Tom Tedcastle, House General Counsel

You have requested my opinion as to whether you may abstain from voting on HB 1903,
relating to the regulation of telecommunications companies. You inform me that your son has
applied for a permit to construct a cell tower on your farm which would be available for lease by
a telephone company. The bill has an impact on telephone companies.

Rule 9.1 of the Rules of the Florida House of Representatives provides that each Member
must vote on each measure before the House, unless excused from the session. The only
exception is found in Rule 3.1, which provides that a Member shall abstain when a measure
would inure to the special private gain of the Member. The rules do not permit a Member to
abstain from voting on a measure which would inure to a family member or to the principal of the
Member or a family member. In these cases, the Member is required to vote but must file a
disclosure statement.

Under the facts provided, it is clear that the bill will not provide a special benefit to you, and
thus you may not abstain from voting. Likewise, the bill will not inure to the special private gain
of any member of your family. Thus, neither you nor your son having any present business
relationship with a telephone company, the provisions of the House rules requiring a disclosure
of a conflict involving a principal would also not apply. Accordingly, you must vote on the bill and
no disclosure is required.

HCO 03-03—AUGUST 26, 2003

To: The Honorable Bob Allen Representative, 32nd District
From: Tom Tedcastle, House General Counsel

You have requested my opinion as to whether you are prohibited from participating in the
selection of nominees to be presented to the Governor for the appointment of members of the
Governing Commission of the Technological Research and Development Authority. You inform
me that you are an employee of the authority but have resigned such employment effective
August 28, 2003. The selection of nominees is to be completed on August 29, 2003.

Your question is answered in the negative. You are not prohibited from participating,

including casting a vote, in the selection of nominees for members of the commission that will
take office after the effective date of your resignation.
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Rule 3.1, Rules of the Florida House of Representatives, provides that "No Member may vote
on any measure that the Member knows or believes would inure to the Member's special private
gain." Because your employment by the authority could have been impacted by the makeup of
the commission, it could certainly be argued that the decision as to who would serve on the
commission could result in a special private gain or loss to you. However, now that you will no
longer be employed by the authority, the decision would not inure to a special private gain or
loss to you and thus you may no longer be excused from voting on matters that impact the
authority.

HCO 03-04—OCTOBER 2, 2003

To: The Honorable Stacy J. Ritter Representative, District 96
From: Tom Tedcastle, House General Counsel

Pursuant to the provisions of section 112.3148, Florida Statutes, and Rule 15.8 of the Rules
of the Florida House of Representatives, you have requested my opinion as to whether you may
accept the following offer:

The Government of the Republic of China on Taiwan has extended to you and other
legislators an invitation to visit Taiwan. The government has offered to pay for transportation
between Miami and Taiwan and for food, lodging, and travel within Taiwan for a one-week visit.

It is my opinion that you may not accept this offer.

Section 112.3148, Florida Statutes, prohibits a Member of the Legislature from accepting a
gift from an entity which employs a lobbyist before the Legislature if the gift has a value in
excess of $100. Section 112.312(12), Florida Statutes, specifically provides that the term "gift"
includes transportation, lodging, and food and beverages.

Section 112.3148(2)(b), Florida Statutes, defines the term "lobbyist" as a natural person who,
for compensation, seeks, or sought during the preceding 12 months, to influence the
governmental decisionmaking of legislators. With respect to an entity like the Legislature, the
term is, however, limited to those persons required to register as lobbyists pursuant to the
provisions of section 11.045, Florida Statutes.

Section 11.045 requires each person who is "principally employed for governmental affairs by
another person or governmental entity to lobby on behalf of that other person or governmental
entity" to register as a lobbyist. The term "lobbying" is defined as influencing or attempting to
influence legislative action. The term "legislative action" is defined to mean "introduction,
sponsorship, testimony, debate, voting, or any other official action on any measure, resolution,
amendment ...of...either house of the Legislature or committee thereof" (emphasis added).

During the 2003 Regular Session of the Legislature, a governmental representative of the
Government of the Republic of China on Taiwan did seek to influence the action of Members of
the Florida House of Representatives with respect to a resolution in support of the government.
While the person sought only support of a resolution, rather than support of or opposition to
substantive legislation, it appears from the clear reading of section 11.045, Florida Statutes, that
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the law governing lobbyists before the Legislature is intended to apply to persons seeking to
influence legislative action with regard to resolutions as well as to substantive legislation.
Although such person did not register as a lobbyist, it is my opinion that the person was required
to register under the provisions of section 11.045, Florida Statutes, and is therefore a lobbyist for
the purposes of section 112.3148, Florida Statutes.

Accordingly, as the Government of the Republic of China on Taiwan did employ or retain a
lobbyist before the Florida Legislature during the 2003 Regular Session, it is my opinion that a
Member of the Legislature is prohibited from accepting a gift from that government for a period
of 12 months following the 2003 Regular Session of the Legislature. | must therefore advise you
that you may not accept the offer.

HCO 04-01—JANUARY 5, 2004

To: The Honorable Mary Brandenburg Representative, District 89
From: Tom Tedcastle, House General Counsel

You have requested my opinion as to the retention of e-mails sent and received from your
state email address. Under the state constitution, if the e-mails involve state business, they are
public records. However, such records need be retained only as long as required by rules and
policies of the House.

Under Rule 14.2, records required to be created by the rules (i.e., bills, amendments,
committee records) must be maintained. These records are maintained centrally by the House;
thus, you are not required to keep copies in your office. Additionally, records that have sufficient
administrative, legal, or fiscal significance must be maintained. Generally, with respect to
records maintained by Members, these are the records concerning the expenditure of your
various accounts. All other records, including e-mails, may be disposed of systematically
pursuant to Rule 14.2 (b). The decision as to how frequently to dispose of such records received
or created by the Member or by staff in the district office is left to the Member under Rule
14.2(3).

HCO 04-02—MARCH 26, 2004

To: The Honorable Dave Murzin Representative, 2nd District
From: Michael Dodson, Interim House General Counsel

You have requested my opinion as to whether you may abstain from voting on House Bill
773, relating to the satellite hospital facilities. You inform me that you are presently employed by
the Baptist Health Care Corporation as a Planning Analyst. Baptist Hospital, Inc., is a subsidiary
of your employer. The bill, in its present form, would authorize certain hospitals to establish
satellite hospital facilities without first obtaining a certificate of need, if the hospitals meet certain
criteria. Baptist Hospital, Inc., operates at least one hospital that appears to meet the criteria. It
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further appears from the Staff Analysis for HB 773 that approximately 32 other hospitals in the
state may also meet the criteria.

Rule 9.1 of the Rules of the Florida House of Representatives provides that each Member
must vote on each measure before the House, unless excused from the session. The only
exception is found in Rule 3.1(a), which provides that a Member shall abstain when a measure
would inure to the special private gain of the Member. The rules do not permit a Member to
abstain from voting on a measure which would inure to the special private gain of a family
member or to the principal of the Member or a family member. In these cases, the Member is
required to vote but must file a disclosure statement.

Under the facts provided, it is clear that the bill will not provide a special benefit to you, and
thus Rule 9.1 requires you to vote on the bill.

Notwithstanding the requirement for you to vote on the bill, Rule 3.1(b) requires a Member to
disclose the nature of any interest of a principal by whom the Member is retained or employed if
the bill will inure to the special private gain of that employer. What constitutes “special private
gain” depends in part on the size of the class of persons or entities to be affected by the
legislation as compared to the general public or to a broader class of similarly situated persons
or entities. This concept was explained by the Commission on Ethics in a 1980 opinion on
Section 112.3143, Florida Statutes, which is similar to Rule 3.1. The Commission stated that:

[W]e have advised that whether a particular measure inures to the special private
gain of an officer or his principal will turn in part on the size of the class of
persons which stands to benefit from the measure. When the class of persons is
large, special gain will result only if there are circumstances unique to the officer
or principal under which he stands to gain more than the other members of the
class. On the other hand, when the class of persons benefited is extremely small,
the possibility of special gain is much more likely.

Commission on Ethics Opinion 80-61 (September 19, 1980). This concept has been applied
in myriad House General Counsel Opinions. See most recently, HCO’s 02-04, 01-09, 01-08, 01-
07, 00-08, 00-07, 00-06, and 99-06.

The number of hospitals, 33, that may benefit from HB 773 is neither particularly large nor
extremely small. Nevertheless, under the present circumstances | believe disclosure is
advisable because the size of the benefit to your employer is not insignificant. Being able to
establish a 100 bed hospital without first obtaining a certificate of need could be a most valuable
asset to Baptist Hospital, Inc.

To summarize, you must vote on HB 773, but when voting, you should disclose, pursuant to
Rule 3.1(b), your employment and the possibility that the bill may provide a benefit to your
employer.

HCO 04-03—AUGUST 11, 2004

To: The Honorable Ellyn Setnor Bogdanoff Representative, District 91
From: Tom Tedcastle, House General Counsel
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You have requested my opinion pursuant to Rule 15.8, Rules of the Florida House of
Representatives, as to whether you may rent space from yourself for your district office, and, if
so, under what conditions. You inform me that the space would be co-located with space where
you presently conduct a private business. The building is approximately one block outside the
boundaries of your district. In short the answer is that you may co-locate your district office in the
building you own in which your private business is located, subject to certain restrictions.

Section 112.313(3), Florida Statutes, prohibits a public officer from leasing property to the
officer's public agency, but provides a specific exemption for district offices of legislators:

The foregoing shall not apply to district offices maintained by legislators when
such offices are located in the legislator's place of business or when such offices
are on property wholly or partially owned by the legislator.

Accordingly, it is not considered a conflict of interest under the Code of Ethics for a legislator
to lease property to himself or herself for use as a district office.

| also note that the building you own is not within the district. Florida law does not require
that the office be in the district. This issue is addressed is House Policy 3.1 governing Members
and District Employees which reads:

3.1 OFFICE LOCATION

A Member is encouraged to establish his or her district office within the physical
boundaries of his or her district; however, the office is not required to be located
in the district. The district office should be convenient to the Member's
constituents, and accessible to persons with disabilities.

The policy further provides:

If a Member chooses to co-locate the district office with a private business, the
Member needs to take reasonable steps to ensure that such co-location does not
appear to be an endorsement of the private business, and may not use the
district employees to assist with the operation of the private business in any
manner.

If the physical layout of the building permits, we have always recommended that different
entrances be used for the public and private entities. If not, the person greeting people and
directing them to the proper location should be an employee of the private business, not a
district employee, as the district employee cannot assist the private business.

In establishing rent, the public entity should not be charged a higher per square foot rental
than the private entity. If the private entity is not paying rent, the rent charged should not exceed
the market rate for the area. You would be advised to get an expert evaluation of what the
market rate is in writing before establishing the rent to be charged. If there are other
governmental offices in the area, you may wish to obtain copies of their leases for rent
comparisons.

HCO 04-04—OCTOBER 27, 2004
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To: The Honorable Jim Kallinger Representative, District 35
From: Tom Tedcastle, House General Counsel

You have requested an opinion as to whether you are required to disclose that you have
nothing to report in a section of Form 6. It is my opinion that you are not required to state that
you have nothing to disclose, but may choose to leave the section blank as an alternative.

The requirements for completing Form 6 (full financial disclosure) are found in Section
112.3144, Florida Statutes, as opposed to the requirements for filing Form 1 (limited financial
disclosure), which are found in Section 112.3145, Florida Statutes. Unlike Section 112.3145,
which provides that the filer must state "not applicable" when there is nothing to disclose, section
112.3144 is silent on what is to be done when there is nothing to disclose. | also note that the
instructions which accompany Form 6 do not require the filer to state anything when there is
nothing to disclose. Accordingly, it is my opinion that you may choose to simply leave the section
blank when you have nothing to disclose.

HCO 04-05—NOVEMBER 17, 2004

To: Jackie Corcoran
From: Tom Tedcastle, House General Counsel

You have requested an opinion as to whether you may lobby the Florida House of
Representatives upon your terminating your employment as a staff director with the House if you
accept employment with a state agency. The answer is that you may.

Section 112.313(9)(a)4., Florida Statutes, provides that "no agency employee shall
personally represent another person or entity for compensation before the agency with which he
or she was employed for a period of 2 years following vacation of position, unless employed by
another agency of state government." (emphasis added). Accordingly, if you accept
employment with another agency of state government, the post-employment restriction on
lobbying will not apply.

HCO 05-01—JANUARY 10, 2005

To: The Honorable A. Trey Traviesa Representative, District 56

From: Tom Tedcastle, General Counsel and Debby Kearney, Deputy General
Counsel

You have requested an opinion as to what circumstances might cause a direct conflict of
interest to exist between your role as a Member of the Transportation and Economic
Development Appropriations Committee and your role as an executive of the Electronic Data
Systems Corporation (EDS).
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You have advised that you are employed by EDS Corporation, a Texas-based company that
provides IT and business process outsourcing services. EDS delivers “infrastructure, application
and business process outsourcing services to clients in the manufacturing, financial services,
healthcare, communications, energy, transportation, consumer and retail industries, as well as
governments around the world.”

(e.s.) http://moneycentral.msn.com/investor/research/profile.asp?Symbol=EDS.

You have further advised that you serve as a Member of the Transportation and Economic
Development Appropriations Committee which has funding and oversight authority over some
executive agencies that may currently have contracts with EDS or that may have such contracts
in the future.

DOING BUSINESS WITH ONE’S AGENCY

Subsection (3) of section 112.313 of the Florida Statutes, would prohibit you from
purchasing, renting, or leasing goods or services for your district office from EDS only if you
have a material interest (more than 5%) or you serve the company as an officer, partner,
director, or proprietor. This statute also prohibits you from selling any realty, goods or services
to your district office. There is an exception for the lease of your district office if the district office
is located at your place of business.

CONFLICTING EMPLOYMENT OR CONTRACTUAL RELATIONSHIP

Section 112.313(7)(a) of the Florida Statutes, prohibits a public officer from holding “any
employment or contractual relationship with any business entity... which is subject to the
regulation of, or is doing business with, an agency of which he or she is an officer....”

This statute would prohibit your employment with EDS only if the company is (1) subject to
the regulation of the Florida House of Representatives or (2) doing business with your district
office.

Requlation by an agency of which you are an officer

For purposes of this section, the term “regulation” has been found to apply to those agencies
that are delegated the direct responsibility for enforcing regulatory laws or ordinances and not to
the bodies that adopt them. For example, in CEO 92-2, the Ethics Commission advised that
even though the city commission enacted numerous ordinances specifying the manner and
mode of land development and building construction,

the active enforcement of these ordinances through review of plans, permitting
and inspections has been delegated to the various boards and departments of
the City. These agencies directly regulate construction and development within
the City. Therefore, given the structure of this City government, any regulation by
the City Commission is indirect at most, and not within the contemplation of the
term ‘regulation’ as used by the Legislature in section 112.313(7)(a), Florida
Statutes.

See also, CEO 00-14. Neither the Florida House of Representatives nor any of its
committees engage in regulation as that term is used in the Code of Ethics. Pursuant to the
separation of powers required of the state government, it is executive agencies that implement
the regulatory statutes enacted by the Legislature. Any oversight by a legislative committee, any
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regulatory statute enacted by the Legislature, and any appropriation made by the Legislature are
not activities involving regulation for purposes of section 112.313(7)(a), Florida Statutes.

Doing Business with An Agency of which you are an officer

You are an officer of the Florida House of Representatives. Therefore, your employment with
EDS would not constitute a prohibited conflict if EDS is doing business with any other state
entity, such as a department within the executive branch, within the state courts system, or with
the Florida Senate. Further, because Rule 2.7(a) of the Rules of the Florida House of
Representatives gives the exclusive authority to bind the House by contract or other instrument
to the Speaker of the House, your employment would not be in violation of the statute even if
EDS were to do business with the House. Therefore, only in the instance of your contracting for
goods or services for your district office would this statute apply.

VOTING CONFLICTS

Rule 9.1 of the Rules of the Florida House of Representatives, consistent with the
constitutional duty to represent the constituents of your district, provides that each Member must
vote on each question put. This rule, however, must be read together with Rule 3.1, which
provides that a Member shall abstain from voting on any measure which will inure to the special
private gain of the Member.

In determining whether a potential economic benefit provided in legislation would inure to a

Member’s special private gain, we have advised, consistent with the opinions of the Commission
on Ethics, that if a gain realized is no different than that which would be received by others who
are similarly situated, and the group of such persons is sufficiently large, no special private gain
is realized. See, e.g., Opinion 0107, 2001 Opinions of the General Counsel of the Florida House
of Representatives.
According to the Ethics Commission, “[s]pecial gain’ turns in part on the size of the class of
persons who would be affected by a vote and, in part, upon whether the gain would be ‘remote
and speculative.” CEO 01-18 (September 11, 2001). With respect to size of the class, the
Ethics Commission has held that “when a measure affects a class of sufficient size, the gain is
of a ‘general’ nature and thus not the ‘special’ gain addressed by the voting conflicts law.” CEO
01-8.

In this regard, the Florida Commission on Ethics has advised that a city council member who
serves as the executive director of a nonprofit organization that generally receives grant funding
from the city council is not prohibited from voting on the city’s $3.5 million budget because it
contains a grant of $20,000 or $25,000 to her nonprofit organization. Similarly, a city
commissioner “could vote on his city's $26 million budget, notwithstanding the fact that it
contained line items for $9,000 in-kind services provided by the city to his employer.” CEO 88-
20.

In the context of legislative voting, it would take an extraordinarily large sum to constitute a
special gain such that a voting conflict would be evident in the state’s $58 billion budget. With
respect to voting in an appropriations committee on only a portion of the budget where an
appropriated amount could register a greater impact, this would have to be dealt with on a case-
by-case basis. Again, if the amount is de minimus, there is no requirement to abstain or to file a
disclosure memorandum.

EXCEPTIONS:
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You should be aware that an exception exists in section 112.313(12)(b) of the Florida
Statutes, such that transactions in which business is awarded under a system of sealed,
competitive bidding make a person exempt from violation of either the sections dealing with
“doing business with one’s agency” (§ 112.313(3), Fla. Stat.) or “conflicting employment or
contractual relationship” (§ 112.313(7), Fla. Stat).

HCO 05-02—JANUARY 13, 2005

To: The Honorable Allan G. Bense, Speaker

From: Tom Tedcastle, House General Counsel

You have requested my opinion as to whether the hiring of Jeremiah Hawkes would violate
either the antinepotism policy of the House of Representatives or section 112.3135, Florida
Statutes. In my opinion, it would violate both. Mr. Hawkes is the nephew of Chip Case, the
Deputy Chief of Staff of the Florida House of Representatives. Mr. Hawkes would answer to Mr.
Case in the chain of command and would be subject to his direction, although neither would
likely be direct. Representative Kyle has asked to hire Mr. Hawkes as an attorney for the Justice
Council. Mr. Case has neither advocated for, nor opposed the hiring.

Section 112.3135, Florida Statutes, provides in relevant part, "A public official may not
appoint, employ, promote, advance, or advocate for employment, promotion, or advancement, in
or to a position in the agency in which the official is serving ... any individual who is a relative of
the public official." The term public official includes persons to whom any such authority has
been delegated and would include Mr. Case.

While Mr. Case may not be involved in the initial hiring decision regarding Mr. Hawkes, his
position as the Deputy Chief of Staff will require him to routinely advise the Speaker on the
performance of all staff, including Mr. Hawkes. As such, he could in fact be advocating for the
promotion or advancement of Mr. Hawkes in violation of state statute. It is imperative that he
not be placed in such an awkward position.

In contrast, the House Policy 2.20, entitled "EMPLOYMENT OF RELATIVES" has been
interpreted as being more stringent than the statute; that is, as prohibiting the hiring of relatives
of employees regardless of whether the employee is involved in their hiring or management,
once hired. While Speaker Bense may not intend to interpret the policy as broadly as former
Speakers have, at a minimum | would expect he would interpret it to prohibit the hiring of any
relative of an employee on his office staff, the staff of the Speaker Pro Tempore, or of the
General Counsel's Office, all of which are in a position to influence his personnel decisions.

HCO 05-03—JANUARY 26, 2005

To: The Honorable Adam Hasner, Representative, District 87
From: Tom Tedcastle, House General Counsel
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You have requested an opinion on whether you may accept an invitation from the American
Swiss Foundation to attend the Young Leaders Conference in May 2005. Assuming the 2005
Regular Session has ended, you would be able to accept the offer, although it would be a
reportable gift under section 112.3148, Florida Statutes.

| have reviewed the registered lobbyists list from the Internet and as of this date no one has
registered on behalf of the foundation or UBS, which is the company which appears to be
hosting the conference for the foundation. You may wish to check the list again when the time to
take the trip approaches, but | suspect it will not change. | also checked the list of lobbyists for
2004, and they were not represented in that year either.

Section 112.3148, Florida Statutes, permits a legislator to accept a gift with a value in excess
of $100, so long as the legislator reports the gift at the end of the quarter following the quarter in
which the gift is received. In this instance, as you would be receiving the gift in the second
quarter of 2005, you would have to disclose it by the end of the third quarter. You have to list the
value of the transportation (both air and ground), the lodging, the meals, and any incidentals you
are provided.

HCO 05-04—FEBRUARY 21, 2005

To: The Honorable Carl J. Domino, Representative, District 83
From: Tom Tedcastle, House General Counsel

You have requested an opinion as to whether you may represent your company before the
State Board of Administration to seek investment business. As | understand your inquiry, you
wish to manage a portion of the retirement portfolio which is controlled by the SBA. You
became aware of this opportunity when you were employed by a large fund company (Northern
Trust); but you were prevented from contacting the SBA at that time because of your status as a
Member of the Florida Legislature. You have subsequently resigned from that firm and have
started your own investment firm.

I do not know in what form you have set up your business, but for the sake of argument, | will
assume it is a wholly-owned corporation. The Commission on Ethics held in the case of
Representative Michael Langton that even a wholly-owned corporation is "another" for the
purpose of representation of "another" under both the Florida Constitution and the Code of
Ethics. (CEO 90-86 finding a violation of both Article Il, section 8(e), Fla. Const. and §§ 112.313
and 112.3141(1)(c), Florida Statutes). Accordingly, you may not solicit directly any business
from a state agency, including the State Board of Administration.

Although you would be prohibited from directly soliciting such business, members of your firm
would not be so prohibited. Be advised however, that the SBA is generally only looking for firms
that have a long standing record of managing large sums of investments, usually in the 100's of
millions of dollars.
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INDEX TO OPINIONS

(House Counsel)

Campaign Funds
House Rule inapplicable to campaign
for federal office, 99-05; 00-01;

00-03, 00-04
Solicitation and/or acceptance during
sixty-day regular session

prohibited, 96-07; 97-06
Solicitation of funds for the Senate
campaign of spouse, 02-02
Surplus Funds
Addition of personal funds to office
account, 97-02
Use of excess funds for a home
show booth promoting district
office, 01-10
Use of excess funds for travel-
related expenses, 95-12
Use of surplus office account for
correspondence with
constituents, 00-02; 02-05
Conflict of Interest
Campaign employee working as
volunteer in district office, 96-02
Claims Bill, receipt of fee, 96-15
Committee Chairmanship
Private employment, 97-01
Committee Membership
Private employment, 05-01
Debating legislation, 99-06
Definition, 95-21; 95-23; 95-24; 95-
28; 95-29; 95-31; 95-32; 96-18;
96-21; 98-02; 98-04; 98-10
Filing of legislation, 98-07
Real estate agent working for
company that could benefit
from legislation, 01-09
Spouse acted as a leader in
campaign to promote high-
speed rail constitutional
amendment, 01-06
Representation before an
association, private entity or
political subdivision of the State
which is not a state agency, 95-26;
95-28
Representation of city government,
97-16

(Conflict of Interest continued)

Representation of client against state
agency, 98-09

Representation of Institute before
local or state governmental
entities, 98-08

Representation of legal client and
constituent, 96-18

Solicitation of appropriation on behalf
of county, 97-03

D

Disclosure
Forms, 04-04
Reporting not required
Entity does not employ a lobbyist,
91-26; 91-48; 92-07; 92-11
Organization is primarily
composed of elected or
appointed public officials or
staff where recipient is member
of same, 97-11
Political party, 91-50
Received before October 1, 1991,
91-45
Relative, 91-05; 91-06
To spouse of public official, 92-04;
02-02
Reporting requirements
Benefit to employer, 01-09; 04-02
City and recipient required to
itemize, 91-23; 93-08
Commission on Ethics, 04-02; 05-
01
County and recipient required to
itemize, 91-01; 91-16; 91-47
Food and beverage provided by
lobbyists through third party to
legislators and others attending
hunting trip without guests
having knowledge of detalils,
90-02
From entity that does employ a
lobbyist, 91-34; 91-37; 91-40;
91-51; 03-04
From entity that does not employ a
lobbyist, 90-01; 91-03; 91-04;
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(Reporting requirements continued)
91-14; 91-28; 91-29; 91-33; 91-
39; 91-41; 91-42; 91-44; 92-
03;92-10; 93-06; 93-07; 93-10;
93-11; 95-01; 95-02; 97-10; 98-
04

From governmental entity that
employs a lobbyist, 91-33; 91-
41; 92-02; 94-04

From lobbyist, 91-49; 92-06

Governor's office and recipient
required to itemize, 91-27

Real estate agent working for
company that could benefit
from legislation, 01-09

Received indirectly, 90-03; 91-02;
91-05; 91-06; 91-12; 91-30; 91-
31; 91-41; 91-48; 91-51; 92-04;
92-06

Reimbursement for gifts, 96-09

Reporting requirements for
honorarium expenses of
provider and recipient, 91-02;
91-10; 91-26; 91-32; 91-35; 99-
02; 00-09

Representation by partner in law
firm, 96-15; 00-07; 00-08; 01-
05

Value, determination of, 91-09;
91-12; 91-13; 91-17; 91-18; 91-
28; 91-33; 91-43; 91-49; 91-51;
92-03; 92-06; 92-09; 92-10; 93-
06; 93-07; 96-17

G

Gifts
Air transportation
Provided by National Guard, 91-
33; 91-41; 95-08

Provided by United States
Government, 00-10
Awards, plaques, certificates or

similar personalized item, 92-01;
93-02; 96-13

Conference, 05-03

Contribution or expenditure by
political party exempted, 94-03

Definition, 90-02; 91-22; 01-01

Excludes anything of value for which
equal or greater consideration is
provided, 91-15; 91-20; 91-22; 91-
36; 92-07

Exemption from reporting, 91-05; 91-
06; 91-26; 97-11; 97-13; 98-03
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(Gifts continued)

Expenses associated with services
as an officer of a committee of
continuous existence, 99-03

Expenses associated with services
as an officer or director of a
corporation or organization, 97-13,;
98-03

Fishing trip, 91-34

Food and beverage consumed at a
single sitting or event exempted,
90-02; 91-24; 91-25; 92-01; 92-03;
92-13

From relative, 91-05; 91-06

Hospitality suite, 94-06

Hotel expenses, 00-11

Housing, 92-06; 95-34; 97-07

Housing for legislative assistant, 91-
46

Hunting trip, 91-18; 91-51; 92-05

Linkage institute, 91-07

Membership dues, 91-38; 92-10

Magazine subscription, 96-17

Newsletter expenses, 95-30

Parking charges or services, 91-09;
92-09

Payment from personal funds to
legislative assistant, 91-46

Private stadium suite, 93-15

Random drawing, 91-05

Real property, use of, 91-16

Received prior to Oct. 1, 1991, 91-45

Scholarship to attend or speak at
forum, 95-01

Solicitation See: Public Official

Sporting Event Tickets, 91-12; 91-17;
91-37; 91-45; 91-49; 96-09

Telephone service, 91-01

Tickets to social events, 91-24; 91-
25; 92-08

Tour of U.S.S. Washington and meal
provided, 00-10

Transportation and lodging expenses
for spouse of legislator, 92-04

Transportation for legislative
delegation members, 91-13; 91-50

Travel expenses, 90-01; 91-07; 91-
10; 91-27; 91-28; 91-29; 91-33;
91-39; 91-42; 91-43; 92-07; 93-06;
93-07; 93-08; 93-14; 95-02; 95-08;
95-18; 95-19; 96-19; 97-08; 97-10;
97-14; 98-04; 99-07; 00-10; 00-11;
01-02; 03-04; 05-03

Travel expenses for administrative
assistant, 93-08

Travel expenses prohibited, 91-07



(Gifts continued)
Trip, 91-14; 91-44; 96-16; 98-11; 00-
11
Trip, paid for by foreign government,
91-03; 91-04; 93-10; 95-18; 96-19;
03-04
Unauthorized Compensation
Definition, 98-04
VIP hospitality passes, 91-23
Governmental Entity
Gifts
Expenses paid for legislator, 91-
33;91-41; 92-02
From Governor’s office, reporting
of, 91-27
To public official for public
purpose, 91-01; 91-47; 92-09;
93-03; 93-08; 01-01
Trip paid by foreign government,
91-03; 91-04; 93-10; 95-18; 98-
04

Honorarium Event
Definition, 91-10; 92-12; 95-08; 95-
22; 95-33
Expenses

Paid by agent of association that
employs a lobbyist, 95-11

Paid by council which has no
lobbyist in Florida, but is an
association  composed  of
representatives of major
corporations which do retain
lobbyists in Florida, 92-13

Paid by government agency,
transportation, lodging, food,
and beverage, 92-02

Paid by organization that does not
employ a lobbyist for the
purpose of lobbying the Florida
Legislature, 91-48; 92-07; 92-
11; 93-05; 95-01; 95-03; 95-22;
97-08; 97-12; 00-09

Registration fee, prohibited, 92-13

Stipend for serving as core faculty
member, 95-03

Travel, 92-12
Travel, lodging, food, and
beverage paid by lobbyist

organization, 91-10; 91-30; 91-
31; 91-32; 91-34; 91-35; 91-40;
92-02; 93-01; 93-04; 93-12; 93-
13; 95-11; 95-33
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(Honorarium Event continued)
Travel-related expenses paid for
legislator attending speaking
engagement, 91-02; 91-26; 94-
05; 99-02
Travel related to presentation
before organization that does
not employ a lobbyist to lobby
the Florida Legislature, 91-48;
92-07; 97-08; 97-12
House of Representatives Member
Abrams, Michael I., 91-40
Allen, Bob, 03-03
Arnall, Joseph, 91-13; 91-15; 91-50
Arnold, J. Keith, 94-03
Arza, Rafael, 02-03
Ascherl, Jack, 91-22; 95-28
Bainter, Stan, 96-05
Ball, Randy, 95-15
Barreiro, Bruno A., 93-06
Baxley, Dennis K., 01-07
Betancourt, Annie, 95-21
Bitner, David I., 95-10
Bloom, Elaine, 99-05
Bogdanoff, Ellyn Setnor, 04-03
Boyd, F. Allen, 94-05; 95-33; 96-06
Boyd, Janegale, 99-02
Brandenburg, Mary, 04-01
Brennan, Mary, 97-11; 97-12
Bronson, Irlo “Bud”, 91-18; 91-41; 91-
46
Brown, Donald, 01-01
Brown, Shirley, 95-01; 00-06
Brummer, Frederick C., 00-08
Bullard, Edward B., 02-02
Bush, James lll, 98-08
Byrd, Johnnie, 99-03; 02-06
Casey, Robert, M.D., 95-19
Chinoy, Kathy, 91-06
Clemons, Scott W., 95-22; 95-26
Constantine, D. Lee, 93-09
Cosgrove, John, 95-03; 95-11
Crady, George A., 91-10
Crow, Larry, 98-09
Davis, Jim, 91-27
Dawson, Muriel, 96-04
Dean, Charles S., 03-02
DeGrandy, Miguel, 91-42; 93-05; 93-
11; 93-14
Diaz-Balart, Mario, 91-25
Dockery, Paula, 01-06
Domino, Carl J., 05-04
Fasano, Mike, 01-04
Feeney, Tom, 92-11
Feren, Steve B., 96-03A
Fischer, Margo, 97-02
Flagg, David, 91-17



(House of
Member continued)

Representatives

Foley, Mark A., 91-43

Frankel, Lois J., 92-06; 95-16; 00-01

Fuller, James B., 96-20; 98-10

Gannon, Anna M., 02-07

Geller, Steven A., 95-09

Glickman, Ronald C., 91-33

Goode, Harry C. Jr., 93-01

Gordon, Elaine, 92-06

Gottlieb, Ken, 00-02

Graber, Ben, 93-04

Graham, Richard S., 91-01; 91-12

Harrell, Gayle B., 02-05

Harrington, Lindsay, 01-09

Hasner, Adam, 05-03

Huenink, Jeffrey C., 91-19

Johnson, Bolley L., 92-04; 94-06

Jones, C. Fred, 91-02; 92-01; 92-02

Jones, Dennis L., 91-39

Kallinger, Jim, 04-04

Kelly, Everett A., 91-11; 91-21; 91-37;
91-38; 91-47

King, James E., 94-01

Lacasa, Carlos A., 00-11

Langton, Michael Edward, 91-08

Lewis, Marian V., 92-03

Liberti, Ray, 91-23

Logan, Willie F., 90-03; 91-49; 00-04

Lynn, Evelyn, 96-02; 01-10

Mack, Connie, 02-01

Mackenzie, Anne, 92-09; 94-02

Mackey, Joseph R., 91-51; 97-09

Manrique, Carlos, 93-10

Martinez, Elvin, 93-12

McEwan, Bruce, 91-32

Meek, Kendrick, 95-04; 95-25; 95-29

Merchant, Sharon, 97-01

Mims, William Thomas, 91-09

Minton, O. R. Jr., 96-01

Mitchell, Sam, 90-02

Morse, Luis C., 91-03; 93-13; 96-19

Murzin, Dave, 04-02

Muscarella, Patricia A., 91-14

Peeples, Vernon, 91-05; 96-21

Prewitt, Debra A., 95-07

Reddick, Alzo J., 91-26; 92-13; 93-03

Ritter, Stacy J., 03-04

Rodriguez-Chomat, Jorge, 97-15, 97-
16

Rojas, Luis E., 93-07

Rubio, Marco, 00-07

Safley, R. Z., 91-30

Sanderson, Debby P., 91-35; 91-36;
93-15; 95-02

Saunders, Burt L., 95-20; 95-34
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(House of
Member continued)

Representatives

Silver, Ronald A., 91-20; 91-29; 91-
31; 91-34; 91-44; 91-45; 91-48;
92-07; 92-08; 92-10

Siplin, Gary, 02-04

Smith, Kelley, 95-18

Stafford, Tracy, 96-11

Stansel, Dwight, 99-06

Sublette, Bill, 00-03

Thrasher, John, 93-08; 95-08

Tobin, Jack N., 91-07

Traviesa, Anthony Trey, 05-01

Valdes, Carlos L., 90-01; 91-04; 91-
16; 91-24; 91-28; 92-12; 97-13;
98-03; 98-04; 98-11

Villalobos, J. Alex, 94-04; 95-05; 99-
04

Wallace, Peter R., 95-31

Wasserman Schultz, Debbie, 93-02;
95-24

Westbrook, Jamey, 98-02

Wetherell, T. K., 92-05

Wiles, Doug, 97-03; 97-14; 98-01;
98-07

Ziebarth, Earl, 95-17; 97-14

House of Representatives Staff

Case, Chip, 05-02
Corcoran, Jackie, 04-05

House Seal

use of, 96-06; 96-20; 00-02

P

Public Official

Assisting in fund raising event for
charitable organization, 92-01; 02-
06

Change in residence prior to election,
02-07

E-mails, retention of, 04-01

Political committee, participation in,
96-08; 02-01

Private employment
Benefit related to position as legal

counsel to hospital, 92-08
Benefits related to position as

member of Executive Board of

Seminole Boosters, 94-01
Compensation in the form of

retreat, 91-20; 91-36
Conflicting Employment

Definition, 96-21

Relative of House staff

member, 05-02



(Public Official continued)

(Private Employment continued)
Employment Definition, 97-03
Employment by a city government,

97-15; 97-16
Employment by health care
provider, 98-06
Employment by a law firm
Doing business with the
Legislature, 96-15; 01-05;
01-11
Limitations of legal services,
96-15
Lobbying, 96-15; 04-05
Representation  of  clients
before State agencies or
departments, 95-23; 97-
17
Representation of client and
constituent, 96-18
Employment by  not-for-profit
organization, 02-04
Employment by regulated industry,
95-24; 96-21; 97-05
Employment by school board, 02-
08

Employment by State agency, 04-
05

Expenses to board meeting for
legislator who is member of

board, 91-39
Nonconflicting duties, 97-09
Post-employment lobbying
restrictions, 99-01
Representation before an

association, private entity, or
political subdivision of the State
which is not a state agency, 95-
26; 95-28; 95-29; 97-17; 03-01

Representation  before  cities,
counties, water management
districts, or federal agencies,
97-05

Representation before Governor,
Cabinet, or a state agency, 95-
27; 95-32; 95-35; 96-12; 97-05;
97-17; 03-01

Representation before Legislature,
95-32

Representation before regional
planning council, 98-05

Representing American business
to foreign government, 95-25

Serving as board member of not-
for-profit organization, 95-21;
97-03

(Public Official continued)

(Private Employment continued)
Sole proprietorship doing business
with State agency, 98-02
Submitting bid proposal to county
School Board, 95-04
Travel expenses for private
employment paid by entity
employing a lobbyist, 95-19
Trip, as benefit associated with
employment, 91-22
Providing facsimile service for
constituents not required, 95-17
Providing money or housing to
legislative assistant, 91-46
Public Employment
Conducting legislative business
from office provided by Miami-
Dade County school system,
02-03
Law enforcement officer while a
member of the Legislature, 95-
15
Rental of district office space at
member's own place of
business, 01-03; 04-03
Sharing housing with lobbyist, 91-15,
97-07
Sharing office space, 99-04
Solicitation of campaign workers, 00-
05
Solicitation of funds/gifts
Donations for production cost of
newsletters to constituents, 95-
30
Donations from lobbyists, 90-02
Donations on behalf of private not-
for-profit/charitable
corporations or nonprofit civic
associations, 91-21;93-09; 96-
14; 97-04
Donations to organizations on
behalf of conference, 94-02
Extending invitations to participate
in  fundraising effort  for
foundation that does not
employ a lobbyist, 92-03
For campaign-related event, 97-06
For charitable purposes, 90-03;
91-11; 95-16; 96-20
For community picnic, 97-06
For delivery to and benefit of non-
reporting individuals, 91-08; 91-
19
Production cost of publicity for
public symposium/meeting, 95-
20



State agency, 04-05

S

Sunshine
Meeting of Conference of Black State
Legislators solely for operation or
other internal affairs, 90-03
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Voting

Conflict of interest, 95-07; 95-09; 95-
10; 95-13; 95-14; 95-24; 95-25;
95-31; 96-01; 96-03A; 96-04; 96-
10; 96-11; 96-15; 96-21; 97-16;
98-01; 98-02; 98-07; 98-08; 98-10;
99-06; 00-06; 01-04; 01-07; 01-08;
01-09; 03-02; 03-03; 04-02; 05-01

Delegation voting requirements, 96-
05



ADVISORY OPINIONS

OF THE

OFFICE OF LEGISLATIVE SERVICES GENERAL COUNSEL

RELATING TO

LOBBYIST REGISTRATION

FOR THE STATE OF FLORIDA

NOVEMBER 23, 1993 THROUGH MARCH 21, 2006

LRO 93-01—NOVEMBER 23, 1993
To: Thomas M. Dawson, Esqg., and John P. Mulhern, Esqg. - LeBoeuf, Lamb, Leiby, & MacRae

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your inquiry addressed to Ms. Patty Ryan regarding lobbyist
registration. She forwarded your letter to me for an informal opinion under the provisions of Rule
1.5(1), Joint Rule of the Florida Senate and House of Representatives (1993).

Your letter states that your law firm is counsel for Underwriters at Lloyd’s, London. You
appeared before the House Committee on Insurance on 1 November 1993 to express the
support of your client for House Bill 33-C. You later sent correspondence regarding the bill and
its proposed amendments to members of the committee and also to members of the Senate
Committee on Commerce.

Under the foregoing circumstances, it appears that you were influencing or attempting to
influence legislative action on the pending bill. Such activity is within the definition of “lobbying.”
If you or your firm were employed and received compensation or contracted for economic
consideration for your lobbying, you are required by Section 11.045, Florida Statutes, and Rule
1.1(1), Joint Rules of the Florida Senate and House of Representatives (1993), to be registered
as lobbyists.

LRO 93-02—DECEMBER 8, 1993
To: Wade L. Hopping, Esq. - Hopping, Boyd, Green, & Sams

Prepared by: Michael Pearce Dodson, General Counsel
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LRO 93-02—December 8, 1993

This is a response to your inquiry made under the provisions of Rule 1.5(1), Joint Rule of the
Florida Senate and House of Representatives (1993). Your four questions are repeated below
with their responses.

QUESTION 1

Our law firm produces a summary of legislative action which is routinely mailed to clients
each year following the end of the Regular Session. As a courtesy, we have also mailed
copies to all members of the Senate and House of Representatives. The summary does
not expressly encourage communication with members or employees of the Legislature.
Neither is it designed, in and of itself, to communicate with legislators or legislative
employees. Production services, however, are handled by an independent contractor. Will
we be permitted to exclude the cost of production based on use of the summary for a non-
lobbying business purpose, or must we report as a lobbying expenditure the prorated cost
for the number of copies sent to members of the Legislature?

RESPONSE

If, at the time the summary is produced, your firm anticipates distributing copies of the
summary to legislators or legislative staff, the cost of the summary production should be
apportioned between the legislative recipients and your firm’s clients. If, for example, 10 percent
of the copies will be sent to legislators or legislative staff, then 10 percent of the production cost
should be considered a reportable expenditure.

QUESTION 2

If our law firm has been retained for the sole purpose of drafting specific legislation and
related amendments, but not for purposes of lobbying for passage of the same, is the
client required to report our fee as an expenditure for research? What, if anything, is the
firm’s responsibility under the new law in this circumstance?

RESPONSE

If the members of your firm are not lobbyists on behalf of the client for whom the firm
produces draft legislation, and the client is not represented by anyone else as its lobbyist before
the Florida Legislature, then your firm’s fee for the drafting would not be reportable since the
client is not a principal required to make expenditure reports. If, however, the client is
represented by a lobbyist, then the acquisition of draft legislation would be a reportable
expenditure if the client obtained the drafts for the purpose of influencing legislative action.
There would be a strong inference that the drafts were obtained for that very purpose. Under
these circumstances, your firm should provide your client with an accurate report of the cost
associated with producing the draft legislation.

QUESTION 3

Our law firm subscribes to a commercial bill-tracking service. Information on various bills
is routinely transmitted to a large number of clients, only some of whom have retained
lawyers within the firm to work for them in a lobbying capacity. Even among those clients
who have retained the firm to lobby, only a portion of the information will ever be utilized in
order to influence legislative action. Should we categorize the expense for the bill-tracking
service as a non-lobbying business purpose, or should some portion of the cost be
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LRO 93-02—December 8, 1993

reported as an expenditure for research? If any portion of the cost is to be reported, how
is that cost to be apportioned among the various clients, and what records should be
preserved in order to substantiate the expense as a lobbying expenditure?

RESPONSE

The general use of a commercial bill-tracking service by your firm may be considered an
office expense which is excluded by Rule 1.4(4)(b), Joint Rule of the Florida Senate and House
of Representatives (1993), from being a reportable expenditure. However, when the bill-tracking
service is used to research a specific issue for a particular principal and your firm thereby incurs
additional charges, such as for connect-time fees, those additional charges are reportable as
research expenses to that principal. Your firm should maintain such records as are necessary
to establish which fees for the bill-tracking service constitute general office expenses and which
charges or fees are attributable to research on a specific issue for a particular principal or
principals.

QUESTION 4

Suppose a client for whom our firm has been retained to lobby the Legislature hosts a
public event at which literally hundreds of people are participants. Among them are
several members of the client’s local legislative delegation. Must the client report some
portion of the cost as a lobbying expenditure if it is assumed that the client has engendered
the goodwill of the legislators in attendance? If so, how should such an expenditure be
valued in the absence of an accurate count of those participating?

The foregoing facts were supplemented by your letter of 30 November 1993 sent in response
to my request for more specificity. The following facts were added:

The event is a non-ticketed event, the principal purpose of which is to gain public support
for a new commercial endeavor. It has been planned as a marketing effort and is not, by
design, intended to result in legislative action. Examples of similar events might include
groundbreaking ceremonies or the opening of new businesses. Invitations will be sent to a
large number of persons throughout the community, including business and financial
people, local and state officials, other community leaders, and the press. The general
public may or may not be independently invited. Food and beverages will be available for
all participants. The presence of members of the local legislative delegation is not the
focus of any of the planned activities. Having been planned with no clear lobbying purpose
in mind, what obligation, if any, arises under the rule because of the presence of one or
more members of the local legislative delegation?

RESPONSE

Because the main or even a subsidiary purpose of the event is not lobbying and the event is
open to all members of the public (whether they received an invitation or not), none of the cost of
the event would be reportable if any goodwill engendered in the attending legislators or
legislative staff came solely as the result of their participation in the event as members of the
public. If, however, participation is restricted to invitees so that the goodwill engendered in
legislators or legislative staff would not be freely available to the general public, then the cost
attributed to engendering goodwill could be apportioned on the ratio of legislators to non-
legislators on the invitation list. This apportionment method assumes that an accurate head
count of actual participants is not feasible.
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LRO 94-01—January 19, 1994

LRO 94-01—JANUARY 19, 1994
To: H. Frank Meiners, Operations Manager - Public Affairs, Southern Bell

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on whether Southern Bell
Telephone’s membership dues for Associated Industries of Florida should be reported in whole
or in part as a lobbying expense.

Your inquiry states that, “The reason we belong to AlF is to have our position represented
before the Legislature on many generic business issues. In addition, AIF is used as a general
source of information regarding legislative activities, in the majority of which we have no interest.
Some of the issues which AIF covers are cabinet decisions or other executive agencies.”

Southern Bell Telephone is a principal which has lobbyists registered to represent it before
the Florida Legislature. The company is therefore required to report expenditures made for the
purpose of lobbying, that is, for the purpose of influencing legislative action. Section 11.045,
Florida Statutes, and Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993). If the primary reason or a significant reason for paying the AIF membership dues is to
have AIF represent the interests of the company before the Legislature, the cost of the dues
should be reported by the company as a lobbying expenditure. The dues do not appear to fall
within any of the categories which are considered not to be “expenditures” under Rule One:
lobbyists’ or principals’ salaries, office expenses, campaign contributions, or non-lobbying
business expenses which later may have a lobbying purpose. Section 1.4(4), Rule One, Joint
Rules of the Florida Senate and House of Representatives (1993).

If the dues paid by the company are prorated by the AIF as to which portion is for
representation before the Legislature and which portion is for other services or membership
activities, the company would report only the dues amount allocated to lobbying as a lobbying
expenditure.

LRO 94-02—JANUARY 20, 1994
To: Wayne Blanton and John Gaines - Florida School Boards Association Inc.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your inquiry regarding the possible registration of appointed school
superintendents as lobbyists.

Your letter poses the following question: “Are appointed school superintendents required to
register as lobbyists and/or required to submit quarterly reports?”

Your letter states that:

Appointed school superintendents are constitutional officers and it is the belief of our
associations that they should be treated no differently than elected school board members
or elected superintendents. The primary function of appointed superintendents is not
legislative affairs, although on occasion they are involved in this area. Their primary
responsibilities are for management and administration of their local school districts.

Your question is answered as follows. Section 11.045, Florida Statutes, requires the
Legislature to adopt a rule to provide for the registration of legislative lobbyists. This has been
accomplished by the adoption of Rule One, Joint Rules of the Florida Senate and House of
Representatives (1993). The rule requires that all lobbyists must register with the Joint
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LRO 94-03—January 21, 1994

Legislative Management Committee before lobbying. Rule 1.5, Joint Rules of the Florida Senate
and House of Representatives (1993). Certain classes of persons are, however, exempt from
being considered lobbyists. Those classes include, “A person who is a state officer holding
elective office or an officer of a political subdivision of the state holding elective office and who
is acting in that officer’s official capacity.” Rule 1.1(4)(d), Joint Rules of the Florida Senate and
House of Representatives (1993). The rule does distinguish between elective officers and those
who are appointed.

While appointed school district superintendents are not exempt from registration solely
because of their position, they do not appear to meet the definition of a lobbyist. They are
employed to manage school districts and are not employed to lobby or to be principally
employed for the governmental affairs of their school districts. According to their significant or
primary responsibilities as set out in your letter, appointed superintendents do not appear to be
lobbyists as defined in Rule 1.1(2)(d) Joint Rules of the Florida Senate and House of
Representatives (1993).

This opinion is limited to the facts presented in your inquiry and to the provisions of Chapter
230, Florida Statutes, relating to the duties of school superintendents. It does not apply to
superintendents acting on behalf of any entity other than their employing school districts.

LRO 94-03—JANUARY 21, 1994
To: S. James Brainerd, Esq. - Florida Chamber of Commerce

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on the reporting of lobbying
expenditures as they may related to the Business Breakfast described below. Your letter states:

| administer a program called Business Breakfast. It consists of approximately 40 lobbyists
who hold a “breakfast” each morning during the legislative session. We invite state
legislators to join us in an informal and relaxed setting. The rules of our organization
specifically prohibit “lobbying” the legislators, however, we are always willing to respond to
their questions, so technically it is probably lobbying or at the very least, generating
goodwill. Membership in the Breakfast is by invitation only. “Dues” are $850 for one and
$1150 for one plus a full-time alternate. We meet at Andrew's Adams Street Cafe and
Andy charges us $10 per person per day for those actually in attendance. We keep
careful count of how many lobbyists and legislators attend each day. The “dues” form a
pot of money that can be replenished through assessment if we run short during session. |
act as manager and pay the bills to the restaurant but | only act as the agent of the
organization.

It is my understanding that, under the provisions of Section 1.5 of HCR 57-C, you can give
me informal opinion about the application of the rule to this situation. Given the above
description, can you please tell me:

() Since “Business Breakfast” itself is not an “entity” trying to lobby or obtain goodwiill,
does Business Breakfast itself need to report?

(2) If Business Breakfast does have to report, what does it report?

3) If Business Breakfast does not have to report, does the individual lobbyist have to
report? If so, what do they report?
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(4) No matter who reports, how much are they required to report: their pro-rata share
of only what is spent on legislators? (i.e., the number of legislative meals divided
by the total spent each week?)

The following is my opinion on application of the rule to the above situation. While the rules
of the Business Breakfast program prohibit “lobbying” as that activity may be defined by the
program, the holding of the breakfast where legislators are invited to meet with lobbyists on an
informal basis is a lobbying event. It appears to be an activity which attempts to obtain or
engender the goodwill of the legislators.

Lobbying “means influencing or attempting to influence legislative action or nonaction
through oral or written communication or an attempt to obtain the goodwill of a Member or
employee of the Legislature.” Section 1.1(1)(c), Rule One, Joint Rules of the Florida Senate and
House of Representatives (1993). Section 1.4(2) of the Joint Rule provides further that:

An expenditure shall be considered to have been intended to be for the purpose of
engendering goodwill if it is a gift, an entertainment, any food or beverage, or any other
item or service of similar personal benefit to a member or an employee or the Legislature. .
. . (Emphasis supplied.)

The cost of the Business Breakfast therefore appears to be a lobbying expenditure which
must be reported. Since the program is neither a principal nor a lobbyist, each participating
lobbyist should report as a lobbying expenditure the cost of the program to him or her. This
amount would be the dues paid to participate in the program. From the total dues paid, each
reporting lobbyist can deduct the $10.00 charge for each meal the lobbyist actually ate in the
program. This deduction is contained in Section 1.4(4)(b) of the Joint Rule which provides that
the cost of a lobbyist’s own meals are not a reportable expenditure.

This proration method may not be the only permissible method which comports with the Joint
Rule, but since each lobbyist knows how many meals he or she ate in the program, this method
may avoid some administrative burden. It does not require the manager to send reports to the
Business Breakfast members on who ate how often an how many of the attendees were
legislators or lobbyists.

LRO 94-04—JANUARY 21, 1994

To: Dennis Roberts, Esq. - President, Florida Public Defender Association Inc.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on whether assistant public
defenders who lobby on behalf of the Florida Public Defender Association need to register to
lobby. Your letter states:

Current Status: during interim committee meetings and the legislative session, various
assistant public defenders appear before House and Senate committees and articulate the
Florida Public Defender Association’s legislative positions. Currently, the Association has
a paid lobbyist who is the designated principal lobbyist and a number of elected public
defenders who have also registered to represent the Association. Some assistant public
defenders may appear only once while others make multiple appearances articulating the
Association’s position on legislation. Do these assistant public defender(s) need to
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register? And secondly, if they do, what is their cost to register. And thirdly, can this cost
be paid by their public defender office?

The answers to your questions follow. The Joint Rule relating to legislative lobbyists provides
that:

Any person employed by any executive, judicial, or quasi-judicial department of the state or
any community college of the state who seeks to encourage the passage, defeat, or
modification of any legislation by personal appearance or attendance before the House of
Representatives or the Senate, or any member or committee thereof, is a lobbyist.

Section 1.1(1)(d), Rule One, Joint Rules of the Florida Senate and House of Representatives

(1993).1 There is an exception to this definition for such employees who might lobby on their
own time.

4) For purposes of registration and reporting, the term “lobbyist” does not include any
of the following:

*k k k ok

A person employed by any executive, judicial, or quasi-judicial department of the state or
community college of the state who makes a personal appearance or attendance before the
House of Representatives or the Senate, or any member or committee thereof, while that person
is on approved leave or outside normal working hours, and who does not otherwise meet the
definition of lobbyist. (Emphasis supplied.)

Section 1.1(4)(f), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993). Simply stated, when an assistant public defender is making an appearance or
attendance before the House or Senate, or any member or committee thereof, and is doing so
on the time of his or her public employer, that assistant should be registered as a lobbyist.

The fee for an assistant public defender to register is an annual charge of $50 per each
house of the Legislature for the first principal represented. Section 1.3, Rule One, Joint Rules of
the Florida Senate and House of Representatives (1993) and Section 2, HCR 67-C, House
Concurrent Resolutions (1993).

| am unable to offer an opinion on how the registration fee should be paid as the question
involves provisions of law outside the scope of Joint Rule One. | am restricted in providing
opinions to only the application of Rule One to a specific situation.

LRO 94-05—JANUARY 21, 1994

To: Jeffrey N. Steinsnyder, Esq. - Senior Assistant County Attorney, Office of the County
Attorney, Manatee County

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on whether you are required to
register as a legislative lobbyist. Your letter states:

Pursuant to Joint Rule 1, as amended, | am seeking an advisory opinion as to whether |
am required, under the recently modified law, to register as a lobbyist on behalf of my
employer. | hold the position of a senior assistant county attorney with Manatee County, a

1See also Section 11.061, Florida Statutes.
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political subdivision of the State of Florida. In addition, | am assigned to represent the
Environmental Action Commission of Manatee County, a local environmental regulatory
agency created pursuant to Special Act of the Legislature, Chapter 91-412, Laws of
Florida. In the past | have registered on behalf of both the Board of County
Commissioners and the Environmental Action Commission. It is my opinion that the
revised Joint Rule removes the requirement for me to register as a lobbyist.

*k k k ok

As a senior assistant county attorney, my principal employment is to provide legal advice
and representation to both the Board of County Commissioners and the Environmental
Action Commission. | am assigned to do local land use, water use permitting and
environmental regulatory work. My efforts in approaching [the] Legislature are limited to
local legislation which the Board or Environmental Action Commission sponsors through
the local legislative delegation for passage and occasional appearances before
committees regarding general legislation which would have an impact on those two
entities’ ability to perform their governmental functions.

In answer to your question, | am of the opinion, based upon the facts provided above, that
you are not required to register as a legislative lobbyist on behalf of Manatee County or the
Environmental Action Commission of Manatee County. The lobbying activities which you
perform or may perform for either entity appear to be only incidental to your primary
responsibilities. See Section 1.1(d), Rule One, Joint Rules of the Florida Senate and House of
Representatives (1993).

LRO 94-06—FEBRUARY 4, 1994

To: A. E. (Ned) Pooser IV - State Legal Advocate for Long-Term Care Residents, Long-Term
Care Ombudsman Council

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on the following question as stated
in your letter:

We are requesting your opinion on the following question:

Are the State Long-Term Care Ombudsman and Legal Advocate within the Office of State
Long-term Care Ombudsman exempt from the annual registration fee stated in Joint Rule
1.3?

The Office of State Long-Term Care Ombudsman is a federally mandated advocacy
agency for fragile elderly persons residing in nursing homes and other long-term care
facilities. Both federal and state law anticipate that lobbying for changes in state laws
relating to the health, safety, and welfare of this population be a vital part of that advocacy
effort, and places this responsibility upon the State Long-Term Care Ombudsman and
Legal Advocate. See, e.g., ss. 712(a)(1)(G) and 712(g), Older Americans Act; and,
400.0063(3) and 400.0065(1)(qg), F.S. (1993).

The two employees of this program were previously exempted from the lobbyist
registration fee under former Joint Rule 1.3(1)(c). New Joint Rule 1.3(2)(a) how exempts
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“Two employees of each department of the executive branch created under chapter 20,
Florida Statutes.”

The Office of State Long-Term Care Ombudsman is an autonomous agency housed for
administrative purposes within the Department of Elderly Affairs. ss. 20.41(3) and
400.0063(1), F.S. (1993).

The answer to your question follows. Section 1.3(2), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993) provides:

The following persons are exempt from paying the fee, provided they are designated in
writing by the agency head or person designated in this subsection:

(@)

(b)
()
(d)
()
(f)

Two employees of each department of the executive branch created under chapter
20, Florida Statutes.

Two employees of the Game and Fresh Water Fish Commission.
Two employees of the Executive Office of the Governor.

Two employees of the Commission on Ethics.

Two employees of the Florida Public Service Commission.

Two employees of the judicial branch designated in writing by the Chief Justice of
the Florida Supreme Court.

Since the Office of State Long-Term Care Ombudsman does not meet any of the above
criteria for exemption from the registration fee, there is no authority for a registration of the State
Long-Term Care Ombudsman or the Legal Advocate without the payment of the fee. The
provisions of the earlier version of the Joint Rule which allowed two fee exemptions for each
state agency have been repealed.

LRO 94-07—FEBRUARY 10, 1994

To: Sandra J. Robinson - Associated Industries of Florida

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on the following questions as
stated in your letter:

1.

Is there a “percentage threshold” for being “principally” involved in government
affairs and therefore, considered a lobbyist for the purposes of the reporting
requirement?

Would serving on an agency or department technical committee constitute
lobbying?
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3. Can an extension be obtained for the Executive Branch Lobbyist Report similar to
the automatic extension available for the Joint Legislative Management Committee
Report?

The answers to your questions follow. There is no percentage threshold which must be
achieved before a person becomes principally employed for governmental affairs. Section
1.1(2)(d), Rule One, Joint Rules of the Florida Senate and House of Representatives (1993),
provides that:

“Principally employed for governmental affairs” means that one of the principal or most
significant responsibilities of the employee to the employer is overseeing the employer’s
various relationships with government or representing the employer in its contacts with
government.

There is no single bright-line criterion which will define in all cases when an employee’s
responsibility for either representing the employer in its contacts with government or for
overseeing the employer’s various relationships with government becomes a principal or a most
significant responsibility of that employee.

In an attempt to provide some guidance in making such a determination, | suggest a
reference to the concepts found in the Americans with Disabilities Act under which each covered
employer must identify the “essential functions of a job” for its employment positions. If either of
the two responsibilities referenced in the Joint Rule would constitute an essential function of an
employee for purposes of the ADA, then the employee may be considered to be principally
employed for governmental affairs.

There are many relevant factors which separately or together constitute being principally
employed for governmental affairs. As one example, if the successful performance of
representing the employer in its contacts with the government is a primary element in evaluating
the employee’s job performance for retention or promotion, then the employee would be
considered to be principally employed for governmental affairs. Alternatively, if an employee
spends a major portion of his or her working hours on governmental relations or lobbying, then
the employee would be considered principally employed for governmental affairs. In contrast, if
an employee incidentally lobbies for a few days and her primary job function is mechanical
engineering, she would not meet the definition of being a lobbyist under the Joint Rule.

Your second question inquires about serving on an agency or department technical
committee. The mere fact of serving on a technical committee would not by itself constitute
legislative lobbying. If, however, that service entailed influencing or attempting to influence
legislative action or attempting to obtain the goodwill of a Member or staff of the Legislature,
then lobbying may be involved. If your question concerns with whether such service would
constitute lobbying of the executive branch, you should make an inquiry to the Commission on
Ethics which administers the executive branch lobbying provisions contained in Chapter 112,
Florida Statutes.

| am unable to issue an opinion on extensions of time for filing executive branch lobbying
expenditure reports. Section 1.5(1), Rule One, Joint Rules of the Florida Senate and House of
Representatives (1993) limits informal opinions to legislative lobbying. As | mentioned in our
telephone conversation, the Commission on Ethics is responsible for receiving executive branch
expenditure reports. It has made provisions for extensions of time under certain circumstances.
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LRO 94-08—FEBRUARY 10, 1994
To: Dorothy D. Rasmussen

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on the following circumstances as
stated in your letter:

My husband and | are both registered lobbyists. We wish to rent a room in our home to a
legislative employee for the legislative session. The rent that we have negotiated is $350
per month, which is consistent with the fair market value.

I am writing to confirm that this is not a gift, for the purpose of lobbying or for the purpose
of engendering goodwill. This being the case, | would also want to confirm that such a
transaction is not a reportable expenditure.

The answer to your question as to whether renting a room in your home to a legislative
employee for the fair market value of the rent is a lobbying expenditure as found in Section 1.4,
Rule One, Joint Rules of the Florida Senate and House of Representatives (1993). An
expenditure is defined as a “payment, distribution, loan, advance, reimbursement, deposit, or
anything of value made or controlled, directly or indirectly, by a lobbyist or principal for the
purpose of lobbying.” An arm’s length rental at fair market value to a legislative employee would
not constitute an expenditure and need not be reported.

If the rental fee were set at an amount of less than the fair market value, there would be a
goodwill gift? to the employee of an amount representing the difference between the actual rate
and the fair market rate. The forbearance from charging the fair market rate would be a thing of
value which must be reported under the provisions of Section 1.4 of the Joint Rule. That does
not appear to be the case in your circumstances.

If you have any question about the application of Chapter 112, Florida Statutes, which
includes the limitations on giving gifts to employees of the Legislature, please inquire with the
Commission on Ethics. | am not authorized to give guidance on such inquiries.

LRO 94-09—FEBRUARY 10, 1994
To: Thomas C. Woods - Special Consultant, Blank, Rigsby, & Meenan, P.A.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on the firm’s expenditure reporting
responsibilities under the circumstances stated in your letter:

Two Blank, Rigsby, & Meenan, P.A., firm members are registered lobbyists for a given
vendor. As co-counsel, Blank, Rigsby, & Meenan, P.A., was paid a fee by another law firm
to lobby on behalf of the vendor.

2Section 1.4(2), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993).
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With this in mind, do the two Blank, Rigsby, & Meenan, P.A., member lobbyists need to
report all services performed on behalf of the vendor, even though the firm was paid by a
third party law firm? Blank, Rigsby, & Meenan, P.A. has kept an accurate account of its
lobbying expenditures, including the expenditures referred to in this letter.

Even though the vendor retained Blank, Rigsby, & Meenan, P.A. through the use of a third
party, in this case another law firm, the attorneys in your firm who are lobbying on behalf of the
vendor should be registered as lobbyists for that vendor, as you indicated they have. Section
1.2, Rule One, Joint Rules of the Florida Senate and House of Representatives (1993). Their
lobbying expenditures made on behalf of the vendor are reportable, as are any expenditures the
vendor itself may make. Section 1.4, Rule One, Joint Rules of the Florida Senate and House of
Representatives (1993).

The fees paid from the other law firm to your firm solely for the time of the two firm members
are not considered expenditures subject to reporting. Section 1.4(4)(b), Rule One, Joint Rules
of the Florida Senate and House of Representatives (1993).

LRO 94-10—FEBRUARY 14, 1994
To: Phyllis Slater, Esq. - General Counsel, Department of State

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on whether the office expenses of
the Department of State are exempt from being reported as lobbying expenditures. Your inquiry
states:

Pursuant to Rule 1.5(l), Joint Rules of the Florida Senate and House of Representatives
(1993) (hereinafter cited as Rule), please provide the Department of State with an informal
opinion regarding Rule 1.4(4)(b). While “principal” according to Rule 1.1(2)(f) means “the
person, firm, corporation, or other entity which has employed or retained a lobbyist,” Rule
1.4(4)(b) states that “[i]f the principal is a firm, corporation, association, or person, other
than a natural person, the office expenses of the entity . . . are not lobbying expenses.”
(Emphasis added.)

We question whether the Department of State falls within this exception since it is not a
firm, corporation, or association, and pursuant to the definition of person contained in
Section 1.01(3), Florida Statutes, we are not sure whether a state agency is considered a
person for purposes of Rule 1.4(4)(b). Section 1.01(3), Florida Statutes, defines person as
including “individuals, children, firms, associations, joint ventures, partnerships, estates,
trusts, business trusts, syndicates, fiduciaries, corporations, and all other groups or
combinations.”

The answer to your question follows. The Department of State is an entity which employs a
lobbyist registered to lobby the Florida Legislature. Because the Department is a principal under
the Joint Rule, it may take advantage of the exemption in Section 1.4(4)(b), Rule One, Joint
Rules of the Florida Senate and House of Representatives (1993), from reporting routine office
expenses. | find no indication that a state agency, which is a principal, is intended to be
precluded from the office expense reporting exemption. Please note, however, that Section
11.062, Florida Statutes, provides limitations on the use of state funds for lobbying purposes.
The application of the lobbying expense reporting exemption under the Joint Rule is not intended
to interfere with the prohibitions of Section 11.062, Florida Statutes.
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LRO 94-11—FEBRUARY 17, 1994

To: David C. G. Kerr, Chairman - Florida Transportation Commission

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on whether the Florida
Transportation Commission may register two lobbyists without paying the registration fee. Your

letter states:

This is to request an opinion as to whether or not the Florida Transportation Commission is
a state agency within the intent of Joint Rule One. Currently Jane Mathis, Executive
Director, and Bill Ham, Assistant Executive Director, serve as registered lobbyists. It is my
desire that they continue to serve as lobbyists for the Commission.

For your information, | am enclosing copies of previous correspondence interpreting the
Florida Transportation Commission to be a state agency and therefore exempt from paying
registration fees for two employees. | am also enclosing a copy of Chapter 20.23,
F.S.(2)(a) creating the Commission.

Section 1.3(2), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993), provides:

The following persons are exempt from paying the fee, provided they are designated in
writing by the agency head or person designated in this subsection:

(@)

(b)
()
(d)
(€)
(f)

Two employees of each department of the executive branch created under chapter
20, Florida Statutes.

Two employees of the Game and Fresh Water Fish Commission.
Two employees of the Executive Office of the Governor.

Two employees of the Commission on Ethics.

Two employees of the Florida Public Service Commission.

Two employees of the judicial branch designated in writing by the Chief Justice of
the Florida Supreme Court.

Since the Florida Transportation Commission does not meet any of the above criteria, there
is no authority for the registration of its lobbyists without the payment of the fee. While the
Commission is created in Chapter 20, Florida Statutes, it is not one of the departments of the
executive branch. A “department” is the principal administrative unit of the executive branch.
Section 20.04(1), Florida Statutes.

The provisions of the earlier version of the Joint Rule which allowed two fee exemptions for
each state agency have been repealed.

LRO 94-12—FEBRUARY 22, 1994

To: Karen B. Wilde, Ph.D. - Executive Director, Education Practices Commission
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Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on whether the Chairman of the
Education Practices Commission must register as a legislative lobbyist. Your letter states:

As Executive Director of the Education Practices Commission, | am registered as a
legislative lobbyist to represent the interests of the commission before the Florida
Legislature as a part of my job responsibilities. | am requesting your assistance in
determining whether or not the current chairman of the Education Practices Commission
should register as a second legislative lobbyist for the commission.

Pursuant to Section 231.261, Florida Statutes, individuals are appointed by the State
Board of Education to serve as members of the Education Practices Commission.
Members are not paid for their quasi-judicial services as the regulatory agency for the
education profession in the State of Florida. They are reimbursed for travel expenses
incurred while on commission business.

Mr. Aaron Wallace is currently serving as Chairman of the Education Practices
Commission. He is employed as a teacher by the Bay County School Board. He also
serves as Vice President of the Florida Teaching Profession - National Education
Association. While in Tallahassee for association business, he may have occasion to
speak to legislators as the Chairman of the Education Practices Commission regarding
proposed legislation that is of interest to the commission. He may also, at the request of
members of the Education Practices Commission, address the concerns of the
Commission to legislators in the form of letters. Does Mr. Wallace need to register as a
lobbyist representing the Education Practices Commission in order to engage in such
activities?

On the basis of the facts stated in your letter, | do not believe Mr. Wallace meets the
definition of a lobbyist contained in Section 1.1(2)(b), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993). He has not contracted with the Commission to
represent it, he does not receive compensation from the Commission for the purpose of
lobbying, and he is not an employee of the Commission. The reimbursement he receives for
travel expenses is not considered compensation for purposes of the registration requirement.
Section 1.1(2)(e), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993).

For the foregoing reasons, Mr. Wallace is not required to register as a legislative lobbyist on
behalf of the Commission.

LRO 94-13—MARCH 3, 1994
To: S. James Brainerd, Esq. - General Counsel, Florida Chamber of Commerce

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on the several questions posed
below. Your letter states:

(1) Most of our lobbyists are salaried employees and their salaries are not reportable.

QUESTION: If we hire a contract lobbyist on a specific issue, is his total contract
amount reportable? If so, under what category?

612



LRO 94-13—March 3, 1994

(2) Upon occasion, we put on special events. These are primarily for our members,
but we occasionally invite legislators from the local area.

QUESTION: Is it reportable; if so, how much and under what category?
3) All of our lobbyists pay the state registration fee.

QUESTION: Is the fee a reportable expense; if so, how much and under what

category?

(4) We have two “electronic” methods of doing legislative calls to action for our
members: one is an “internal” FAX board; the other is a fax service offered by
AT&T.

QUESTION:  The internal FAX is generated by our own computer and the only “outside”
cost is our monthly phone bill. Is any of that reportable; if so, how much and under which
category?

QUESTION:  Upon occasion, we use an external FAX system where we send a FAX to
AT&T and they FAX it to selected lists of members. They charge us a fee based on the
number of people on the lists. Is their charge includable and if so, under what category?

(5) Finally, | have three questions about mailings. Upon occasion, we mail calls to
action to our members. We do it in one of three ways. First, we print it externally
at the Copy Shop and mail it ourselves by either using our postage machine or, if it
is pre-sorted, by taking a check to the Post Office.

QUESTION: Is any of this reportable; if so, how much and under what category?

Second, upon occasion the mailing is big enough that we print it externally, have the Malil
House (an outside vendor) put it in envelopes we supply and mail it for us. We usually do
a separate check for postage and they give it to the Post Office to cover postage. We pay
Mail House a fee for their services.

QUESTION: Is it reportable; if so, what parts are reportable and what category do they
fall under?

Third, our monthly magazine, Pulse, does not contain any calls to action but is supplied to
each legislator. It is created in-house, typeset and printed out of house, and mailed by the
Mail House, usually with a separate check for postage. | believe that the legislators pro-
rata share is “goodwill” and thus reportable.

QUESTION; Is it reportable as “goodwill” and, if so, how do you compute the pro-rata
share; does it include printing, Mail House charges, and postage?

The answers to your questions follow and are numbered to correspond to the number of
each question.

1. Fees and salaries paid to lobbyists are not expenditures. Section 1.4(4)(b), Rule
One, Joint Rules of the Florida Senate and House of Representatives (1993).
That portion of a lobbyist’s total charge that represents a lobbying fee or salary is
therefore exempt from reporting.
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2. If the purpose of the event is not lobbying, but legislative members are incidentally
invited to the event, a prorated share of the cost of the event should be reported as
a goodwill expenditure. Section 1.4(2), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993). In this particular case, the prorated
share would be reported in the “food and beverages” category. Section 1.4(3)(c),
Rule One, Joint Rules of the Florida Senate and House of Representatives (1993).
The proration may be made either on the basis of the number of legislative
members invited as a part of the total guest list, or alternatively, on the number of
legislative members who attended the event as a part of the total of the guests
who attended the event.

3. The payment of the registration fee is a condition precedent for a person to begin
lobbying. Section 1.2(2), Rule One, Joint Rules of the Florida Senate and House
of Representatives (1993). The fee therefore is not considered to be an
expenditure to influence legislative action, but instead is an expense which pays
for the registration system. This conclusion was reached in Comptroller’s
Memorandum No. 24 (1990-91) in which the State Comptroller wrote, “We have
concluded that the registration, and therefore the cost thereof, is for the purpose of
public notification. In light of this conclusion, payment of such registration fees
from State funds will not constitute prohibited expenditures for lobbying purposes
by Section 11.062, Florida Statutes.” On the basis of this reasoning, the
registration fee is not an expenditure which must be reported.

4. Calls to action sent to your membership are reportable expenditures to the extent
the cost is not part of your office’s routine payment for utilities, postage, telephone
service, employees’ salaries, and the other items listed in Section 1.4(4)(b), Rule
One, Joint Rules of the Florida Senate and House of Representatives (1993).
Ordinarily a call to action which is not part of a newsletter, journal, or other regular
publication would be reported in the “communications” expenditure category.
Section 1.4(3)(a)l., Rule One, Joint Rules of the Florida Senate and House of
Representatives (1993). If the distribution of the call to action is made by an entity
outside your office, the cost of that distribution is a reportable expenditure. Section
1.4(4)(b) of the Joint Rule provides in part:

Communications, publications, and research are office expenses if performed or produced
by the lobbyist or principal or their employees. If those functions are performed by independent
contractors, other than the lobbyist or principal or an affiliate controlled by the principal, they are
expenditures reportable under the appropriate expenditure category.

In your case, the cost of the FAXes sent by your own office is not an expenditure, but the
cost of those distributed by AT&T at a set cost per recipient should be reported as a
communications expenditure.

5. The reportable cost of a call to action printed outside your office but distributed by
your staff would be the printing charge paid to the Copy Shop. The expenditure
category would be communications unless the call were part of a newsletter,
journal, or other regular publication of the Chamber, in which case the cost would
be reported in the publications category. Section 1.4(3)(g), Rule One, Joint Rules
of the Florida Senate and House of Representatives (1993).

When the call to action is handled by an outside vendor, the cost to be reported includes the
printing, handling, and mailing charges. In the case of your monthly magazine, Pulse, the cost
of typesetting, printing, and mailing should be reported as a publication expenditure but on a pro-
rata share to cover the “goodwill” based on the number of copies sent to legislative members or
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staff as compared to the entire circulation. If for example, 10 percent of the circulation were
sent to members and staff of the Legislature, then 10 percent of the total cost should be
reported as a publication expenditure.

Please be aware that the boundaries between certain expenditure categories are not iron-
clad. A good faith allocation to a given expenditure category is sufficient as long as the cost of
the expenditure is reported. As stated in Section 1.4(1), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993), “Each reporting individual shall make a good faith
effort to report an expenditure and to report it in the appropriate category. If an expenditure fits
in two or more categories, it shall be reported in the category to which the expense primarily
relates.”

LRO 94-14—MARCH 14, 1994
To: Ronald G. Meyer, Esq. - Meyer and Brooks, P.A.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your request for an informal opinion on your advice about the
registration of FTP-NEA staff and UniServ Directors. Your letter states:

This office represents the Florida Teaching Profession-National Education Association
(FTP-NEA). | am requesting an opinion concerning the methodology FTP-NEA and its
subordinate groups plan to utilize in compliance with the lobbyist registration and reporting
requirements of the Joint Rules of the Florida Senate and House of Representatives and
Florida law.

By way of background, the FTP-NEA is a voluntary, unincorporated association of public
education employees spread throughout the state. For service purposes, it has
established 19 regions known as “UniServ Districts” which provide representation to
members. The UniServ Districts generally have a staff employee (UniServ Director) and
some of the larger units have multiple employees.

The members of the FTP-NEA statewide establish legislative goals for the organization.
The FTP-NEA employs lobbyists for the purpose of advancing such goals. Individual
UniServ Districts also participate in the advancement of legislative goals, both those which
are uniquely local in nature as well as the goals established by the FTP-NEA statewide.
The UniServ Directors lobby for a UniServ District.

Some of the UniServ Directors employed throughout the state are employees of their
UniServ District or the local associations comprising it; others are employed by the FTP-
NEA but assigned to the UniServ District.

In complying with the legislative lobbyist registration and reporting requirements, it is my
recommendation that the staff employees in the Governmental Relations Division of the
FTP-NEA, which implements the FTP-NEA legislative goals and responsibilities at the
state level, register as lobbyists naming the FTP-NEA as their principal.

It is my further recommendation that individual UniServ Directors who participate in
carrying out the legislative goals and responsibilities of the UniServ District, which include
the Statewide adopted objectives of FTP-NEA, register as lobbyists naming the UniServ
District which they represent as their principal.
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Because of the unique interrelationships between the FTP-NEA and its UniServ Districts,
which is somewhat different than the classic corporate subsidiary relationship, | wanted to
be sure that our planned registration and reporting technique, as outlined above, meets
with the Joint Legislative Management Committee’s requirements.

In a telephone conversation with me, you explained the relationship of the various UniServ
Districts to the state FTP-NEA office in Tallahassee. The state office exercises only limited
direction over the primarily autonomous districts which all operate under local control. The
directors take their instructions from the district and not vice versa. Based on the facts
presented above, the directors appear to be employed by the districts to represent primarily local
interests before the Legislature. If the districts are separate legal entities, whether incorporated
or not, they are the appropriate principals for the registration of the respective district directors.
Section 1.1(2)(f), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993).

To give complete notice of the relationships among the parties, | suggest that the directors
name their principals as “UniServ District _ of the FTP-NEA.”

The lobbyists in the Governmental Relations Division should register for the FTP-NEA as
their principal. Your registration advice appears to be appropriate under the terms of the Joint
Rule.

LRO 94-15—MARCH 21, 1994

To: Dr. Michael K. Bookman - Assistant Superintendent for Business and Research, Hillsborough
County Public Schools

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting guidance on whether you or Dr. Sickles are
lobbyists under Section 11.045, Florida Statutes, and Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993). Your letter states:

In accordance with state law, the Hillsborough County Schools have filed a statement
regarding lobbyists and designating a principal lobbyist; however, we have received
information that possibly Dr. Walter L. Sickles and Dr. Michael K. Bookman may not be
covered under the law.

Dr. Walter L. Sickles is the appointed Superintendent of Schools, and as such, his primary
duty is the administration of the Hillsborough County Schools. A portion of his job does
involve informing legislators of the impact of proposed legislation, but that is a small
portion of his responsibilities.

Dr. Michael K. Bookman is the Assistant Superintendent for Business and Research, and
as such, his primary duty is the administration of the business functions of the Hillsborough
County School System. A portion of his job does involve informing legislators of the impact
of proposed legislation, but that is a portion of his responsibilities.

Please evaluate the above in relation to the law and advise as to whether or not Dr. Sickles
and Dr. Bookman are covered as defined lobbyists. Should they not be covered within the
definition of the law, please advise and take the appropriate action. Ms. Connie Milito is
the School System Legislative Liaison, and | do believe that she would still fall within the
definition of the law.
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The answer to your inquiry follows. Under Section 11.045(1)(e), Florida Statutes, a lobbyist
is:

. a person who is employed and receives payment, or who contracts for economic
consideration, for the purpose of lobbying, or a person who is principally employed for
governmental affairs by another person or governmental entity to lobby on behalf of that
other person or governmental entity.

This definition is further amplified by Section 1.1(2)(d), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993), which provides in part that:

“Lobbyist” means a person who is employed and receives payment, or who contracts for
economic consideration, for the purpose of lobbying, or a person who is principally
employed for governmental affairs by another person or governmental entity to lobby on
behalf of that other person or governmental entity. An employee of the principal is not a
“lobbyist” unless the employee is principally employed for governmental affairs.
“Principally employed for governmental affairs” means that one of the principal or most
significant responsibilities of the employee to the employer is overseeing the employer’s
various relationships with government or representing the employer in its contacts with
government.

As the appointed Superintendent of Schools for the School District of Hillsborough County,
Dr. Sickles is probably not principally employed for governmental affairs and he would not
otherwise be a lobbyist. See Informal Opinion 94-02 relating to appointed school
superintendents in general.

Your letter did not state whether your lobbying responsibilities are a significant or an
insignificant portion of your duties for the school district. For that reason, | refer you to Informal
Opinion 94-07, which addresses how much of an employee’s duties must be lobbying before the
employee will be determined to be “principally employed for governmental affairs.”

LRO 94-16—MARCH 21, 1994
To: James L. Reinman, Esq. - Reinman, Harrell, Graham, Mitchell, & Wattwood, P.A.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting agreement on whether the mayor, city manager,
and a city attorney are lobbyists under Section 11.045, Florida Statutes, and Rule One, Joint
Rules of the Florida Senate and House of Representatives (1993). Your letter states:

| have just reviewed the newly promulgated Joint Rules regarding lobbyist registration and
reporting. Based on the definitions provided in sections 1.1(2)(d) and 1.1(4), it is my
interpretation that a mayor, a city manager, and a city attorney would not be considered
lobbyists for purposes of Rule One.

None of these individuals “is principally employed for governmental affairs by [the
municipality] to lobby on behalf of [the municipality].” Neither do these individuals have as
a “principal or most significant responsibility” the overseeing of the municipality’s
relationships with government or the representation of the municipality in its contacts with
government.

It is contemplated merely that, occasionally, from time to time, these individuals would
approach members of the local legislative delegation regarding the municipality’s
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legislative program. Therefore, it appears that a mayor, a city manager, and a city attorney
would be exempt from the lobbyist registration and reporting requirements.

Kindly advise me if you disagree with my interpretation.

If the responsibilities of the referenced people only incidentally include occasional lobbying in
support of the city’s legislative position, | agree that they do not meet the definition of a
legislative lobbyist contained in Section 1.1(2)(d), Rule One, Joint Rules of the Florida Senate
and House of Representatives (1993).

LRO 94-17—MARCH 21, 1994
To: Major General Ronald O. Harrison, The Adjutant General, Department of Military Affairs

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting the registration of two employees of the
Department of Military Affairs without the payment of the registration fee required under Section
1.3, Rule One, Joint Rules of the Florida Senate and House of Representatives (1993). Your
request states in part that:

The Florida Legislature recently passed House Concurrent Resolution (HCR) 67-C
concerning lobbyist registration. Each person registered as a lobbyist is required to pay a
fee of $100.00. The resolution however exempts two employees from the fee from each
State department created under Chapter 20, Florida Statutes (Fl. Stat.), (see Section
1.3(2)(a) of HCR 67-C).

The Department of Military Affairs (DMA) was not created pursuant to Chapter 20, Fl. Stat.,
but was created pursuant to Chapter 250, Fl. Stat. The DMA, however, is a full-fledged
department of the State of Florida and, as such, should be treated as all other departments
of the State.

Accordingly, we are requesting herewith, that your department consider exempting two of
our employees from the $100.00 registration requirement pursuant to executive
administrative action. We have been advised that your department may have this
discretionary authority and thereby not require an amendment by the Legislature.

There are no provisions in either Section 11.045, Florida Statutes, or Rule One, Joint Rules
of the Florida Senate and House of Representatives (1993), for a discretionary waiver of the
registration fee for legislative lobbyists. The only provision for the Joint Legislative Management
Committee to exercise any discretion with respect to the registration fee is to annually set the
amount of the fee paid by all registrants to cover the cost of operating the registration and
expenditure reporting system. Section 1.3(3), Rule One, Joint Rules of the Florida Senate and
House of Representatives (1993).

Being without the authority to grant the Department’s request, the Committee must
respectfully deny it.

618



LRO 94-18—March 21, 1994

LRO 94-18—MARCH 21, 1994

To: Ms. Barbara C. Bruening, Finance and Operations Administrator, The John and Mable
Ringling Museum of Art

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting advice on whether the Trustees or employees of
the Ringling Museum of Art are lobbyists under the terms of Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993). Your request states:

The Ringling Museum of Art is requesting an informal opinion as to whether employees
and/or Trustees of the Museum are considered lobbyists under the definition as put forth
under the Rule by the Joint Legislative Management Committee.

To be a lobbyist a person must first engage in the act of lobbying. Under Section
11.045(1)(d), Florida Statutes, and Section 1.1(2)(c), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993), lobbying is “. . . influencing or attempting to
influence legislative action or nonaction through oral or written communication or an attempt to
obtain the goodwill of a member or employee of the Legislature.”

The second criterion for being a lobbyist is found in Section 11.045(1)(d), Florida Statutes,
which states:

“Lobbyist” means a person who is employed and receives payment, or who contracts for
economic consideration, for the purpose of lobbying, or a person who is principally
employed for governmental affairs by another person or governmental entity to lobby on
behalf of that other person or governmental entity.

This definition is further amplified by Section 1.1(2)(d), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993), which provides:

“Lobbyist” means a person who is employed and receives payment, or who contracts for
economic consideration, for the purpose of lobbying, or a person who is principally
employed for governmental affairs by another person or governmental entity to lobby on
behalf of that other person or governmental entity. An employee of the principal is not a
“lobbyist” unless the employee is principally employed for governmental affairs.
“Principally employed for governmental affairs” means that one of the principal or most
significant responsibilities of the employee to the employer is overseeing the employer’s
various relationships with government or representing the employer in its contacts with
government. Any person employed by any executive, judicial, or quasi-judicial department
of the state or any community college of the state who seeks to encourage the passage,
defeat, or modification of any legislation by personal appearance or attendance before the
House of Representatives or the Senate, or any member or committee thereof, is a
lobbyist.

Under the foregoing definitions, it is probable that the trustees of the museum are not
lobbyists. They do not appear to receive compensation for their service to the museum. Section
265.26, Florida Statutes, provides only reimbursement for their travel expenses. Such a
reimbursement does not constitute a payment or salary for purposes of being a lobbyist.
Section 1.1(2)(e), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993).
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It is my understanding that some of the employees of the museum are state employees, but
that other employees are paid directly from the museum’s direct-support organization and are
therefore not state employees.

Both the state and non-state employees of the museum may be lobbyists if they meet the
criteria applicable to any person who influences or attempts to influence legislative action or who
attempts to obtain the goodwill of legislative members or staff. They will be lobbyists if they are
employed and receive payment, or contract for economic consideration, for the purpose of
lobbying, or are a person who is principally employed for governmental affairs. Section
1.1(2)(d), Rule One, Joint Rules of the Florida Senate and House of Representatives (1993),
guoted above.

In addition, any one of the museum’s state employees who “ . . . seeks to encourage the
passage, defeat, or modification of any legislation by personal appearance or attendance before
the House of Representatives or the Senate, or any member or committee thereof, is a lobbyist.”
Section 1.1(2)(d), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993).

The above criteria are subject to the exemptions found in Section 1.1(3) and (4) of Rule One,
Joint Rules of the Florida Senate and House of Representatives (1993), such as appearing
before a committee, subcommittee, or delegation on a written request, or supplying information
to the Legislature in response to a request.

LRO 94-19—MARCH 21, 1994

To: Pamela Chewning Mackey - Larry J. Overton and Associates

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your telephone conversation and letter requesting an opinion under the
terms of Rule One, Joint Rules of the Florida Senate and House of Representatives (1993) on
your employment as a registered legislative lobbyist while being the spouse of a Member of the
House of Representatives. Your letter states:

Pursuant to a telephone conversation with your office earlier today, this letter will serve as
my request for your written opinion as to my employment as a registered lobbyist with the
firm of Larry J. Overton and Associates.

According to our advice from Sarah Bradshaw, Staff Director of the House Ethics &
Elections Committee, my prior employment as a Legislative Assistant does not conflict with
F.S. 112.313(9). Further, Ross McSwain, General Counsel for the House, has advised
that the fact that my husband is a Member of the House does not pose a conflict, given the
fact that | disclosed such on my registration form.

| am not aware of anything within Rule One, Joint Rules of the Florida Senate and House of
Representatives (1993) which either prohibits or limits your registration as a legislative lobbyist
because you are the spouse of a Member of the Florida House of Representatives.
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LRO 94-20—APRIL 25, 1994

To: Patsy Palmer - Children’s Policy Coordinator, Office of the Governor

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an informal opinion providing advice on the
legislative lobbyist registration and expenditure reporting rule as it affects your roles as the
Governor’s Children’s Policy Coordinator and as the spouse of the President of Florida State
University. Your letter states in part:

I am writing for guidance about handling my separate roles as Children’'s Policy
Coordinator for Governor Chiles and wife of Florida State University President Talbot
“Sandy” D’Alemberte.

As a member of the Governor’s staff, and one of his registered lobbyists, | am bound by—
and support—Florida laws on lobbying and financial disclosure, and by our own internal
code of ethics. As the wife of the FSU President, | am sometimes hostess to legislators, at
our house or at university athletic or cultural events.

| attempt to keep these two worlds as separate as possible. My job definition does not
include university policy or budget matters. | use annual leave, evenings, and weekend
hours for FSU activities and do not lobby the Governor’s agenda at university events. FSU
functions for which | serve as hostess are paid for by the university, or its direct-support
organizations; my husband’s office issues invitations to such events, and the university
reports any lobbying expenses.

In a January letter to the Commission on Ethics, | asked for an advisory opinion stating
whether it is necessary for me—as a Governor’s lobbyist—to file expenditure reporting
forms when helping to entertain legislators on behalf of FSU. Julia Cobb Costas now has
responded that | should consult with you.

| would appreciate your counsel on this matter, as well as any other advice you care to
offer, in order for me to avoid conflicts or unintentional missteps in fulfilling these two roles.

The above information was supplemented in our telephone conversation in which it became
clear that no funds which you control directly or indirectly are expended at, or for, any of the
University-related functions. Under Rule One, Section 1.4(1), Joint Rules of the Florida Senate
and House of Representatives (1993), an expenditure is:

. . a payment, distribution, loan, advance, reimbursement, deposit, or anything of value
made or controlled, directly or indirectly, by a lobbyist or principal for the purpose of
lobbying.

Because the funds which pay for the FSU functions where you may serve as the hostess
come directly or indirectly from the Florida State University, and not from you or your principal,
you are not required to report those events as legislative lobbying expenditures.
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LRO 94-21—APRIL 25, 1994
To: Leslie Sampson-Waters - Political Action Manager, Allstate Insurance Company

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an opinion on the registration requirements for
Alistate employees who will be lobbying members of the Legislature who represent legislative
districts other than that of the employee. Your letter states:

As the Political Action Manager in Florida for Allstate Insurance Company, | am in the
process of setting up an employee-legislator contact list called “Adopt-a-Legislator.”

In most cases the employee/constituent has selected “their” Senator or Representative.

However, in some cases an employee has selected a legislator in another part of the state,
mainly because of an already present friendship/acquaintance.

Is this latter instance in conflict with “lobbyist registration and reporting” law?

In other words, is it all right if an employee (i.e., a claims representative) who is not a
registered lobbyist to contact, for purposes of discussing insurance-related issues, a
legislator who they cannot vote for?

If the Allstate employees participating in the “Adopt-a-Legislator” program are not otherwise
“lobbyists” as defined in Section 1.1(1)(d), Rule One, Joint Rules of the Florida Senate and
House of Representatives (1993), they will not become lobbyists solely by contacting legislators
who represent districts other than the employees’ home districts.

LRO 94-22—JUNE 23, 1994
To: H. Lee Moffitt, Esq. - H. Lee Moffitt, P.A.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your memorandum requesting opinions on a series of questions
submitted by your client, the American Automobile Association (AAA). The questions are
indented below. They are followed by an answer on each inquiry:

1) As you know, AAA clubs have bimonthly publication. Many times the two
publications include articles and issues about legislators and legislative issues. All
phases of production except the actual printing and mailing are handled “in-
house.”

*Do the clubs report expenses when they are announcing the “AAA Legislators of the
Year?”

Because the reason for choosing a Legislator of the Year appears to be to “reward” a
member of the Legislature for supporting AAA’s legislative positions, the award has a lobbying
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purpose as it is designed to influence or to attempt to influence legislative action. Section
1.1(2)(c), Rule One, Joint Rules of the Florida Senate and House of Representatives (1993).
The expenditures related to the Legislator of the Year award should be reported under the Joint
Rule.

*Do the clubs report expenses when conducting a FAX survey of the members through the
magazine as AAA solicits members’ input on legislative issues?

A polling of AAA members by use of the magazine with a FAX response would be research
and the expenses should be reported if the information is gathered for a lobbying purpose. AAA
would not, however, need to report its own routine FAX costs or staff salaries involved in the
polling as those expenses are not reportable. Section 1.4(4)(b), Rule One, Joint Rules of the
Florida Senate and House of Representatives (1993).

*How about when legislators are given an opportunity to write a “guest editorial” for the
magazine?

The sole fact of allowing a legislator to author a “guest editorial” for the magazine does not
automatically make the publication of the magazine a lobbying expenditure, if the opportunity to
write similar editorials is offered to persons other than legislators. If, however, such an
opportunity were not available to other persons, this privilege for legislators would be special
treatment designed to either engender goodwill or to otherwise influence the participating
legislators in their legislative actions. Under those circumstances the publication costs can
become lobbying expenditures.

*How about when AAA reports on legislative action and in that report AAA recognizes
specific legislators?

The mere reporting on legislative action which incidentally mentions which legislative
members supported or voted for or against particular bills would not by itself make the
publication a reportable expenditure.

2) AAA’s Legislator of the Year Award.

*What if the cost of each award is more than 100 dollars?

The cost of the award should be reported. Any questions about the propriety of the amount
of the award should be submitted to the Commission on Ethics, which has jurisdiction over the
Code of Ethics for Public Officers and Employees, Part 1ll, Chapter 112, Florida Statutes.

*Is the reception held for the Legislator of the Year and attended by AAA employees
considered a reportable expense?

The cost of the reception should be reported.

3) AAA’s National Headquarters is used by various groups, including the local
legislative delegation and the local Chamber of Commerce, at no cost. On
occasion, AAA picks up the tab for food and drinks. The Chamber of Commerce
holds its Christmas party there and many legislators attend. Are these reportable
expenses? Is there a rule of thumb for a reportable “event?” Does the event
become reportable when a legislator attends?

If the facilities of the National Headquarters are available to community groups, units of
government, or civic organizations on a space-available basis without any favoritism being given
to the local delegation, the use of the space would not be a reportable expenditure. In addition,
the normal rent a principal pays for its facilities are part of its routine office expenses and are

623



LRO 94-23—June 25, 1994

thereby excluded from reportable expenditures. Section 1.4(4)(b), Rule One, Joint Rules of the
Florida Senate and House of Representatives (1993).

The expenses of the food and drinks should be reported when the facilities are used for the
local delegation, unless such hospitality is universally extended to all other guest organizations,
units of government, or civic groups.

If the Christmas party given by the Chamber of Commerce is not for the primary purpose of
lobbying members or staff of the Legislature, only that portion of the party expenses which are
attributed to inviting legislative members will be reportable expenses. Those expenses may be
prorated among the host organizations and may be further prorated based either on the ratio of
legislative members invited as compared to the total guest list or based on the number of
legislative members who actually attend the party as compared to the total number of guests
who actually attend.

All the expenses of an event do not become reportable solely because one legislative
member attends the function. If, however, the primary function of an event is lobbying, then the
entire events cost should be reported.

4) Each year, AAA prepares a special “TripTik for Florida Legislators.” The package
includes general information about AAA and membership legislative issues survey
results. Tallahassee, Florida, and USA maps are included in each package. Is
the “TripTik” a reportable expense? If so, should AAA report the actual cost of the
“TripTik” and the cost of the maps, or the retail value, which is printed on the front
cover of the maps?

The “TripTik” is a reportable expenditure. The amount to be reported is the actual cost of the
“TripTik” and the actual cost of the maps. Section 1.4(5)(b), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993).

(5) Each year, AAA contributes to various conferences and events that attract state
officials and legislators. If legislators attend, would the contribution become
reportable?

If the primary purpose of the conference or event is lobbying, AAA should report its
contribution. If the primary purpose of the event is other than lobbying, but AAA supplies an
admission ticket to a legislative member or employee, then the cost of the ticket should be
reported. As noted above, the incidental attendance of a legislator at an event does not by itself
create reportable expenditures.

LRO 94-23—JUNE 25, 1994
To: William B. Wiley, Esqg. - McFarlain, Wiley, Cassedy, & Jones, P.A.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting advice on expenditure reporting for a former
client. Your letter states:

| have a very practical problem with respect to a former lobbying client. Their name is Pet
Vaccine Services Inc. The enclosed forms reflect the reporting, as best as | can do at this
point in time.

We performed legislative services for this corporation during the 1993 Session. We

expended substantial time and billed the corporation our fees for services. We only
received a small portion of the fees that were due. We were strung along during the year
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of 1993 with promises of payment and some small payments. We learned in January of
their filing a Chapter 11 bankruptcy proceeding.

Although we have requested a letter designating me as the primary lobbyist for the
corporation for purposes of filing the reports, there has been no response. We have not
had any effective communications in quite some time, and | don’t know whether | will ever
get a letter of designation consistent with what Lobby Registration needs.

What is enclosed is reflective of what we did for this corporate entity. There were zero
reportable lobbying expenditures from June 30, 1993, to date.

Please advise me what | need to do in the context of this factual scenario.

Rule One, Joint Rules of the Florida Senate and House of Representatives (1993), makes no
provision for the failure of a lobbying client to cooperate with its registered lobbyist in filing
expenditure reports. Certainly the lobbyist should make every reasonable effort to secure from
his or her principal the necessary information and principal’s signature to file each expenditure
report. What is reasonable will depend upon the circumstances of the principal and the
resources the lobbyist has to ensure cooperation.

In the event a principal fails to cooperate in filing required reports, the lobbyist should report
as much of the expenditure information as he has for the relevant period and document the
failure of the principal to cooperate and file that documentation with the report. It appears from
your correspondence that you have followed these steps, and, therefore, have done all that
needs to be done.

LRO 94-24—AUGUST 2, 1994
To: OBannon M. Cook, Esq. - Florida Securities Dealers Association

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting advice on reporting legislative lobbyist
expenditures. Your letter states:

(1) The FSDA [Florida Securities Dealers Association] puts out a newsletter to its
members. The newsletter reports on the work of the FSDA and on items of
interest to its members, including Florida legislative and executive branch
activities. The newsletter may, from time to time, encourage FSDA members to
communicate with their legislators on topics of current interest, but this is not the
primary purpose of the newsletter. There is no charge to the members for the
newsletter (although the members do pay annual dues).

The cost of producing the newsletter is currently borne by a member of the FSDA, so there
is no cost or payment by the FSDA for producing the newsletter.

Question: Is the newsletter a “publication” within the meaning of the applicable
statutes and Joint Rule 1.4(3)(g)?

Question; Bearing in mind that there is no cost to the FSDA to obtain the newsletter,

does the newsletter constitute an “expenditure” within the purview of the applicable
statutes and Joint Rule 1.4(1)?
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(2) FSDA members assembled in Tallahassee at private locations to have a dinner
and a luncheon prior to members visiting with legislators. No legislators or
executive branch personnel or their staff were present. Legislative issues were
considered. The cost of the dinner and luncheon was paid for by the FSDA.

Question: Is the expense to the FSDA of the dinner or the luncheon a reportable
expenditure under the applicable statutes and Joint Rule 1.4(1)? See also Joint
Rule 1.4(3)(c) (defining “Food and Beverages”) and 1.4(4)(b) (stating that a
principal’s personal expenses for meals is not reportable).

) The undersigned paid fees (ultimately paid for by FSDA) to register as a lobbyist
for the executive and legislative branches of government on behalf of the FSDA.

Question: Are these reportable as lobbying expenditures? See Joint Rules 1.1(2)(c)
and 1.4(1).

Despite my review of the statutory authorities and Joint Rule 1, | am having difficulty
resolving the foregoing questions with finality, and would appreciate any help you could
provide in resolving them.

The following opinion is directed to the above-numbered questions. The newsletter in

(1) is a publication within the definition of Section 1.4(3)(g), Rule One, Joint Rules of the
Florida Senate and House of Representatives (1993), whenever the newsletter encourages
FSDA members to communicate with legislators or their staff or whenever the newsletter is sent
to legislators or their staff.

The payment for the cost of the newsletter will not be an expenditure only when the payment
does not pass through the direct or indirect control of the FSDA. An expenditure is defined in
the Joint Rule as:

. . . a payment, distribution, loan, advance, reimbursement, deposit, or anything of value
made or controlled, directly or indirectly, by a lobbyist or principal for the purpose of lobbying.
(Emphasis added.)

Section 1.4(1), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993). For there to be no indirect control, the FSDA should ensure there is no quid pro quo for
the payment by your member. For example, the member should not receive a reduced dues
rate or any special services not normally afforded to regular FSDA members in trade for the
payment.

As you suggested in (2), the expenses of the FSDA for its members to meet to discuss
legislative issues among themselves are not reportable expenditures. Your citation to the
exemption from reporting for a lobbyist’s or principal’s food, lodging, and travel found in Section
1.4(4)(b), Rule One, Joint Rules of the Florida Senate and House of Representatives (1993), is
correct.

The fees you paid to register as a legislative lobbyist as mentioned in (3) are not
expenditures. That issue was addressed in Informal Opinion 94-13. The Commission on
Ethics, which administers the executive branch registration program can provide you information
on the status of their fees as expenditures.

LRO 94-25—JUNE 25, 1994

To: Roger S. Tucker, Esg. - General Counsel, Tampa Bay Regional Planning Council
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Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an informal opinion on the need for the Executive
Director or employees of the Tampa Bay Regional Planning Council to register as legislative
lobbyists. Your letter states:

The Tampa Bay Regional Planning Council hereby requests an informal advisory opinion
as to Joint Rule One requirements for lobbyist registration.

The TBRPC Executive Director and other staff members, from time to time, DO attempt to
influence legislative action or non-action through oral and written communications (lobby).
None of the employees of the Council are employed or receive payment for the purpose of
lobbying nor are they principally employed for governmental affairs.

Under the circumstances described, are any of the above-mentioned Council employees
required to register as lobbyists?

The answer to your question follows. Section 11.045(1)(e), Florida Statutes, defines a
lobbyist as:

“Lobbyist” means a person who is employed and receives payment, or who contracts for
economic consideration, for the purpose of lobbying, or a person who is principally
employed for governmental affairs by another person or governmental entity to lobby on
behalf of that other person or governmental entity.

This definition is amplified by Section 1.1(2)(d), Rule One, Joint Rules of the Florida Senate
and House of Representatives (1993) which provides:

“Lobbyist” means a person who is employed and receives payment, or who contracts for
economic consideration, for the purpose of lobbying, or a person who is principally
employed for governmental affairs by another person or governmental entity to lobby on
behalf of that other person or governmental entity. An employee of the principal is not a
“lobbyist” unless the employee is principally employed for governmental affairs.
“Principally employed for governmental affairs” means that one of the principal or most
significant responsibilities of the employee to the employer is overseeing the employer’s
various relationships with government or representing the employer in its contacts with
government. Any person employed by any executive, judicial, or quasi-judicial department
of the state or any community college of the state who seeks to encourage the passage,
defeat, or modification of any legislation by personal appearance or attendance before the
House of Representatives or the Senate, or any member or committee thereof, is a
lobbyist.

As | stated in an earlier opinion with respect to when an employee may become a lobbyist for
registration purposes:

There is no single bright-line criterion which will define in all cases when an employee’s
responsibility for either representing the employer in its contacts with government or for
overseeing the employer’s various relationships with government becomes a principal or a
most significant responsibility of that employee.

In an attempt to provide some guidance in making such a determination, | suggest a
reference to the concepts found in the Americans with Disabilities Act, where each covered
employer must identify the “essential functions of a job” for its employment positions. If
either of the two responsibilities referenced in the Joint Rule would constitute an essential
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function of an employee for purposes of the ADA, then the employee may be considered to
be principally employed for governmental affairs.

There are many relevant factors which constitute being principally employed for
governmental affairs. As one example, if the successful performance of representing the
employer in its contacts with the government is a significant element in evaluating the
employee’s job performance for retention or promotions, then the employee would be
considered to be principally employed for governmental affairs. See Lobbyist Registration
Informal Opinion 94-07 [10 February 1994].

Based on the foregoing considerations, it does not appear that any of the facts stated in your
letter require any of the mentioned employees of the TBRPC to register as legislative lobbyists.

LRO 94-26—AUGUST 2, 1994
To: Jon H. Gutmacher, Esq. - Vice Chairman, Florida Firearms Political Alliance Inc.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting advice on whether the Florida Firearms Political
Alliance Inc. is within the scope of the legislative lobbyist registration law. Your letter states:

| represent the Florida Firearms Political Alliance Inc., which is a recently formed Florida
corporation whose purpose is as a patriotic organization attempting to secure the
protections of the Second Amendment to the citizens of Florida. We employ no lobbyist,
and the Articles of Incorporation specifically forbid this. Instead, we hold rallies throughout
the state on a Second Amendment platform, and encourage our members to contact their
Representatives regarding Second Amendment issues. According to my reading of the
lobbying law, and Joint Rule One of the Florida House and Senate, it appears that the
organization is exempt from registration since we have no lobbyist, although we do take
positions on bills and issues.

You are correct that on the facts presented, the Alliance does not appear to be within the
scope of the legislative lobbyist registration law. Unless the Alliance employs or retains a
lobbyist, as that term is defined in Section 1.1(2)(d), Rule One, Joint Rules of the Florida Senate
and House of Representatives (1993), the Alliance is not a principal with any reporting duties.
Section 1.1(2)(f), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993).

LRO 94-27—AUGUST 5, 1994
To: Debra A. Zappi, Esq. - Legislative Counsel, The Academy of Florida Trial Lawyers

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting advice on reporting legislative lobbyist
expenditures. Your letter states:

Question 1: The Academy of Florida Trial Lawyers (AFTL) publishes a monthly journal,
which is sent to all AFTL members. The journal is approximately 50 pages per month and
is primarily devoted to case summaries, analysis, and comment on recent developments in
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the law with regard to medical malpractice, products liability, insurance law, family law,
criminal law, workers compensation, and other matters of general interest to AFTL
members. The publication also contains a “President’'s Message,” which is usually one or
two pages, and an insert which is called the “Academy Action Report.” Both the
“President's Message” and the “Academy Action Report” occasionally contain calls to
action, requesting AFTL members to contact members of the Legislature regarding certain
legislation.Is the entire cost of the publication, including printing, handling, and postage a
reportable lobbying expenditure under publications, or is it permissible to prorate the
reportable portions of the publication based on the number of pages which contain calls to
action on legislative matters?

Question 2: How should we calculate the amount which should be reported as an
expenditure for the copies of the journal which may be sent to legislators who are not AFTL
members?

Question 3: Are the amounts referred to in Question 2 reportable where journals are

sent to legislators who are members of the Academy and receive the journal as part of
their membership fee?

An expenditure is a payment made for the purpose of lobbying. Section 1.4(1), Rule One,
Joint Rules of the Florida Senate and House of Representatives (1993). Payments made for
purposes other than lobbying are obviously not reported. When a single payment, such as for
the cost of printing, has both a lobbying and a non-lobbying purpose, proration may be allowed
where there is a clear line of demarcation on which to make an allocation between the lobbying
and non-lobbying portion of the payment. In the case of a publication, | believe that a page
count does provide such a clear line.

Sending copies of the journal to legislators or to legislative staff who are not Academy
members is engendering goodwill in the recipient. Section 1.4(2), Rule One, Joint Rules of the
Florida Senate and House of Representatives (1993). The Academy may calculate the
expenditure based on the number of copies sent to legislators and legislative staff in comparison
to the total number of copies sent to all other recipients. For instance, if 10 percent of the copies
for a particular issue were sent to legislators and staff, then the reportable expenditure would be
10 percent of the total journal cost.

Copies of the journal which have been paid for by legislator members of the Academy as part
of their dues are not being provided to them for a lobbying purpose, but are sent in fulfillment of
the Academy’s responsibilities to its members. The cost of those copies is therefore not an
expenditure if the dues from legislator members completely cover the cost of their journal
subscription. See also Section 1.4(5)(b), Rule One, Joint Rules of the Florida Senate and
House of Representatives (1993), which provides:

The amount to be reported for an expenditure shall be determined using the actual cost to
the lobbyist or principal or other person making the payment on behalf of the lobbyist or
principal, less any compensation received by such lobbyist or principal in payment for the
object of the expenditure. (Emphasis added)

LRO 94-28—0OCTOBER 4, 1994

To: Arthur E. Murphy, Vice President, Governmental Affairs, American Society of Safety
Engineers
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Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an opinion on the legislative lobbying registration
responsibilities of the American Society of Safety Engineers. Your letter states:

The American Society of Safety Engineers is a professional volunteer society and a not-
for-profit organization incorporated in lllinois. Within the state of Florida, the Society has
approximately 1000 members and eight chapters.

In the state of Florida, we wish to communicate positions on various issues to the Florida
Legislature and executive branch of government which affects our profession. This may
occur through written correspondence to the House and Senate or to the executive branch.
This includes, but is not limited to, House and Senate members, committees and
subcommittees of the House and Senate and to the Governor, Cabinet members, bureaus,
divisions, boards, commissions, or authorities of the executive branch. However, on
occasion our position on issues may also be communicated by telephone, meetings with
the aforementioned, or by testimony.

Members of the Society do not receive compensation from the organization and we do not
have a paid lobbyist. However, if it becomes necessary for a member to travel to discuss
an issue, the related expenses may be reimbursed from Region VIII funds. Region VI
includes Florida, Georgia, and Puerto Rico.

We would appreciate an informal opinion as to what is required for this type of legislative
involvement by our organization in Florida.

The test for registration under Rule One, Joint Rules of the Florida Senate and House of
Representatives (1993), is whether a person receives compensation for lobbying. A lobbyist is:

. a person who is employed and receives payment, or who contracts for economic
consideration, for the purpose of lobbying, or a person who is principally employed for
governmental affairs by another person or governmental entity to lobby on behalf of that
other person or governmental entity. An employee of the principal is not a “lobbyist” unless
the employee is principally employed for governmental affairs. “Principally employed for
governmental affairs” means that one of the principal or most significant responsibilities of
the employee to the employer is overseeing the employer's various relationships with
government or representing the employer in its contacts with government.

Section 1.1(2)(d).

If none of the members or the employees of the American Society of Safety Engineers fit
this definition, no registration is required and the Society has no expenditure reporting
responsibilities.

This is true even though members of the Society may receive reimbursement for traveling to
lobby. A reasonable reimbursement for travel expenses does not constitute compensation for
lobbying. Section 1.1(2)(e), Rule One, Joint Rules of the Florida Senate and House of
Representatives (1993), provides:

“Payment” or “salary” means wages or any other consideration provided in exchange for
services, but does not include reimbursement for expenses.
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LRO 94-29—JANUARY 6, 1995

To: Joan Galvin, Esq. - Legislative Representative, Ringling Bros. and Barnum & Bailey
Combined Shows Inc.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an opinion on the legislative lobbying registration
requirements as they apply to the activities of Ringling Bros. and Barnum & Bailey Combined
Shows Inc. Your letter states:

Pursuant to Sec. 1.5 of the Joint Rules of the Senate and House of Representatives on
lobbyist registration and reporting, Ringling Bros. and Barnum & Bailey Combined Shows
Inc. respectfully requests an informal ruling as to whether the Rule’s lobbyist registration
requirement applies to the following activities:

(1) Complimentary tickets to legislators and their families to attend the circus as
guests of Ringling Bros. and Barnum & Bailey;

(2) Periodic contact mailings to legislators concerning the business activities interests
and corporate policies of Ringling Bros. and its affiliates.

At this time, Ringling Bros. and Barnum & Bailey Circus has no legislative interests before
the state Legislature. Ringling Bros. and Barnum & Bailey Circus is, however, a
corporation doing business in the state of Florida and is, therefore, subject to state
regulation of various aspects of our industry.

The foregoing activities would constitute lobbying as defined in Section 1.1(2)(c), Rule One,
Joint Rules of the Florida Senate and House of Representatives (1993). It provides:

“Lobby” or “lobbying” means influencing or attempting to influence legislative action or
nonaction through oral or written communication or an attempt to obtain the goodwill of a
member or employee of the Legislature.

If the circus contracts for or employs a lobbyist, registration is required prior to lobbying.
Section 1.2(2), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993).

It appears from your title, Legislative Representative, and that of Mr. Andy Ireland, Vice
President, Government Relations, as shown on the letterhead, that both of you may meet the
definition of a “lobbyist” as the term is defined in Section 1.1(2)(d), Rule One, Joint Rules of the
Florida Senate and House of Representatives (1993). On this basis, | suggest that the
Legislature’s lobbyist registration requirements apply to the above activities contemplated by the
circus.
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LRO 95-01—APRIL 17, 1995
To: Lawrence P. Stevenson, Esq. - Holland & Knight

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an opinion on the legislative lobbying registration
requirements as they apply to a group of firm clients.
Your letter states:

Our law firm generally represents several clients in the medical field. These clients have
mutual interests in legislation, and have in the past collectively retained our firm to lobby for
those interests before the Florida Legislature. While these clients have no formal
corporate status, they meet periodically to discuss issues of common interest and have
appointed certain of their members to keep the group informed on the actions of the
Legislature. They have also hired an administrator to coordinate their activities, schedule
and make arrangements for their meetings, and perform other support functions for the
group. Our payment for lobbying activities has been in the form of a single check from one
of the members of the group, which represents the contributions of the individual
members.

In the past, we have registered as legislative lobbyists for each of the individual members
of the group. Our question is whether we would be permitted to file a single registration on
behalf of the group, rather than filing 10 or more individual registrations. What are the
criteria, if any, that your office looks to in determining whether a group or association may
register collectively? Please keep in mind that this is not an effort to shield the identities of
the group members from public scrutiny. We would be happy to identify the membership
of the group in any fashion acceptable to your office.

An opinion on your query follows. Sections 11.043 and 11.045, Florida Statutes, have as
their fundamental purpose the full and complete disclosure of who is attempting to influence the
actions of the Florida Legislature. Section 11.043 states in part:

... [I]n order to preserve and maintain the integrity of the process and to better inform the
citizens of the efforts to influence legislative branch action, the Legislature finds it
necessary to require the public disclosure of the identity, expenditures, and activities of
certain persons who attempt to influence actions of the legislative branch.

Your question addresses the method by which the identity of persons lobbying the
Legislature is established. Section 11.045(2)(a), Florida Statutes, requires that a lobbyist
register for each principal represented. A principal is “the person, firm, corporation, or other
entity which has employed or retained a lobbyist.” Section 11.045(2)(f), Florida Statutes.

This definition is further amplified by Section 1.1(f), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1994), which states:

“Principal” means the person, firm, corporation, or other entity which has employed or
retained a lobbyist. When an association has employed or retained a lobbyist, the
association is the principal; the individual members of the association are not principals
merely because of their membership in the association.

This section of the rule gives a slightly broader recognition to the concept of a principal to
include an association which would be similar to a firm or corporation in the relationship of its
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members to its lobbyist. On the basis of the somewhat restrictive definition of what is a principal
and on the disclosure purpose of the registration law,3 | believe the group of clients you
represent is not the kind of entity for which lobbyists can register as their principal.

In your inquiry you ask about the criteria used to determine when a group of principals may
be considered a single principal. While this is perhaps not an exhaustive list, the following
factors apply:

. Being a legal entity like a corporation, unincorporated association, partnership, or
unit of government, or at least possessing related characteristics such as being an
employer, holding or renting property, and having a separate telephone number or

address.
. Size of membership.
. Ability to discharge the duties of a principal, including responding to the penalty

provisions of the registration law, designating a reporting lobbyist for a multiple
lobbyist principal, and completing the principal portion of expenditure reports.

. Reason for existence.

No single criterion is determinative, but a %roup created primarily for the purpose of
lobbying bears a heavy burden before it may be considered a single principal. Otherwise,
the disclosure purposes of registration will be circumvented by the creation of shell
principals to hide the real parties in interest.* Some states attempt to prevent such a
circumvention by requiring disclosures about the more significant members of a group
principal. See Section 5- -208(5?1(0), Montana Code; Section 2-17-25(F), South Carolina
Code; Section 67-6617(6), Idaho Code; Section 42-17.150(1)(i), Revised Code of
Washington; and Section 305.005(h), Texas Code.

Because Florida has no requirement that the significant members of a principal must be
identified, | believe the integrity of the disclosure system requires a strict reading of who may be
a principal when more than one person or entity is being represented.

LRO 95-02—APRIL 19, 1995
To: Ronald L. Book, Esq. - Ronald L. Book, P.A.

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an opinion on the legislative lobbyist registration
and expenditure reporting requirements for two of your clients.

Your letter states:

In the past, | have always registered on behalf of my pro bono clients since there was no
charge for such registration. It has come to my attention that the rule has changed and that
once you register, fees must be paid. My two pro bono clients for this legislative session are
Best Buddies and the United States Olympic Soccer Committee. | receive no fees or

3Held to be a compelling state interest in Florida League of Professional Lobbyists, Inc., v.
Meggs, (U.S. District Court, N.D. Fla., No. 93-40277-MMP, March 31, 1995).

4 For this reason, law firms or lobbying firms are not appropriate principals when they are
lobbying on behalf of clients.
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compensation from either entity and absorb all expenses. Because you receive no fees from
these clients, you are not required to register in order to lobby on their behalf.

A lobbyist is defined as: “. . . a person who is employed and receives payment, or who
contracts for economic consideration, for the purpose of lobbying. . . .” Section 1.1(d), Rule
One, Joint Rules of the Florida Senate and House of Representatives (1994). Since you receive
no payment or other economic consideration for your lobbying on behalf of Best Buddies or the
Olympic Soccer Committee, you do not fit the definition of a lobbyist required to register.

Because you are not their registered lobbyist, you are not required to file any expenditure
reports for your pro bono clients.

LRO 96-01—JUNE 6, 1996

To: Julie E. Douthit, Esq., Executive Director, Workers’ Compensation Oversight Board

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an informal opinion on the legislative lobbyist
registration requirements for a member of the Workers’ Compensation Oversight Board
(WCOB). Your letter states:

| am writing to request an informal advisory opinion on behalf of one of my Board
members. This individual wishes to know whether he should register as a lobbyist with
respect to the Board, or to the corporation by which he is employed, or both.

As you know, the Workers’ Compensation Oversight Board was part of a legislative
package of reforms to the workers’ compensation law enacted in 1993. Its enabling
statute is s.440.4416, F.S., a copy of which is enclosed with this letter. The purpose of the
Board is to observe and advise upon the functioning of the workers’ compensation system
as a whole, as well as its component parts, and advise the Legislature, the Division of
Workers’ Compensation, and other entities as to needed policy changes. Board members
are chosen by the Governor, the Speaker of the House and the President of the Senate to
represent certain employer or employee constituencies. All Board members have full-time
jobs outside their Board duties. They meet approximately once a month.

Although the Board is housed within the Department of Labor and Employment Services
(DLES), its relationship to DLES is different than that of most other offices within the
Department, which act to support the policies and positions of the Secretary of DLES and
the Governor. The Board, however, is an independent advisory organization. On workers’
compensation matters, its function is to arrive at its own assessment and opinion.

The Board has a budget, paid out of the Workers’ Compensation Administration Trust
Fund, and has been allocated 2 1/2 FTEs who are state employees.

The individual in question (who | will call “A”) has been a member of the Board since its
inception. As a Board member, “A” is entitled to reimbursement by the state of all travel-
related expenses and, in addition, up to $50.00 a day as “compensation” for time spent on
Board business. “A” has never requested either reimbursement for his expenses or Board
compensation. (Board members who receive over $600 in Board compensation in a
calendar year receive a report of that income on a Form 1099 from the state comptroller.)
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One of “A”s duties as a Board member is to discuss issues on which the Board has taken
a position with the Legislature. In the past, these have been issues which a legislator, or
legislative staff, has requested the Board to examine. It would not be unexpected,
however, if “A” were to discuss an issue on which the Board has taken a position
independent of any legislative request.

At the same time, “A” works for a large corporate employer which has hired its own
lobbyist. When “A” speaks to legislators, he makes it clear who his employer is. If the
position which the Board has taken on an issue is in accord with the position which his
employer has taken, he will tell legislators that he is speaking both as a representative of
the Board and of his employer.

“A”s question is whether, under these circumstances, he needs to register as a lobbyist to
represent either the Board or his employer, or possibly both entities.

Under the circumstances presented by your inquiry it is difficult to conclude that when Board
member “A” is performing his duties as a member of the Board he is lobbying and is therefore
required to register as a legislative lobbyist. This conclusion results from the status of the Board
members as not being full-time state employees, and the express requirements of Section
440.4416, Florida Statutes, that Board members appear before the Legislature concerning
legislation affecting workers’ compensation.

The Workers’ Compensation Oversight Board is part of the Executive branch. It was created
within the Department of Labor and Employment Security (DLES). Section 440.4416(1), Florida
Statutes. The Board’s expenses are funded through the Workers’ Compensation Administration
Trust Fund which is administered by the Division of Workers’ Compensation of the DLES.
Sections 440.4416(3) and 440.50, Florida Statutes. The payment of the Board’s expenses
therefore comes from an executive branch trust fund administered by an executive branch
department. This fact is relevant to application of Section 11.062, Florida Statutes, that prohibits
the use of public funds for lobbying.

Section 11.062(2)(a), Florida Statutes, provides:

A department of the executive branch, a state university, a community college, or a water
management district may not use public funds to retain a lobbyist to represent it before the
legislative or executive branch. However, full-time employees of a department of the
executive branch, a state university, a community college, or a water management district
may register as lobbyists and represent that employer before the legislative or executive
branch. Except as a full-time employee, a person may not accept any public funds from a
department of the executive branch, a state university, a community college, or a water
management district for lobbying. (Emphasis added.)

Members of the WCOB are not full-time state employees, but they are required to, “. . .
appear before the Legislature in connection with legislation that impacts the workers’
compensation system. . ..” Section 440.4416(2)(b), Florida Statutes. Board members are paid
for such appearances. They are compensated at a rate of $50.00 per day for each full day
devoted to Board business. Section 440.4416(3)(b), Florida Statutes. If Board members’
appearances were considered to be lobbying, they and the DLES would be violating the
prohibition of Section 11.062, Florida Statutes.

For this reason | conclude that Board members who appear before members or staff of the
Legislature on official Board business are not lobbying and are not lobbyists. This conclusion is
reinforced by the definitions of “lobbying” and “lobbyist” found in the rules of the Senate and the
House.

Section 1.1(3), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993) provides in part:
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For purposes of this rule, the terms “lobby” and “lobbying” do not include any of the

following:

(a) Response to an inquiry for information by any member, committee, or staff of the
Legislature.

(b) An appearance in response to a legislative subpoena.

* k%

Section 1.1(4), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993) provides in part:

For purposes of registration and reporting, the term “lobbyist” does not include any of the

following:
* % %
(e) A person who appears as a witness or for the purpose of providing information at
the written request of the chair of a committee, subcommittee, or legislative
delegation.

These two exceptions to the definitions of lobbying and lobbyist make it clear that when a
person is requested or required to appear before a member or staff of the Legislature, that
person is not lobbying or is not a lobbyist. The statutory mandate of Section 440.4416(2)(b),
Florida Statutes, that members of the WCOB appear before the Legislature serves the same
function as a request or a subpoena.

The fact mentioned in your letter that Board member “A” does not actually receive
compensation for his work on the Board further removes him from the possibility of being
considered a lobbyist. By definition, lobbyists receive some form of compensation or are entitled
to receive compensation either by contract or as an employee. Section 1.1(2)(d), Rule One,
Joint Rules of the Florida Senate and House of Representatives (1993).

In summary, when members of the WCOB appear before members of the Legislature or its
staff or otherwise act to influence legislative action and are acting within the requirements of
Section 440.4416(2)(b), Florida Statutes, they are not required to be registered lobbyists on
behalf of the Board.

You also inquired about the registration requirements as they might affect Board member
“A’s” actions on behalf of his full-time corporate employer. If his actions are “lobbying” as the
term is defined in Section 1.1(2)(c), Rule One, Joint Rules of the Florida Senate and House of
Representatives (1993), and he is taking such actions on behalf of his employer, even if
incidentally by only mentioning his employer’s name, he should consider registering for that
employer if he meets the definition of a lobbyist as set out in Section 1.1(2)(d), Rule One, Joint
Rules of the Florida Senate and House of Representatives (1993).

Whether or not he meets the test for being a lobbyist under that definition will depend upon
his position and responsibilities within his employer’s organization.
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LRO 96-02—JUNE 14, 1996
To: Paul F. Hill, Esq., General Counsel, The Florida Bar

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an informal opinion on recognition plaques and
attendance at The Florida Bar Convention for several Members of the Florida Legislature. Your
letter states:

The Florida Bar would like to give plaques to several selected state legislators from both
the Senate and the House of Representatives, in recognition of their service to this
organization and the state legal profession. The Bar would further like to reimburse the
reasonable expenses of any legislator that are related to their receipt of these plaques,
which would be presented at The Florida Bar Convention in Orlando next month.

The Bar is registered as a lobbying principal for purposes of F.S. 11.045(1)(d) and Joint
Rule One. All of these awards and recognition will be done in the singular name of The
Florida Bar. However, it is possible that any moneys spent by the Bar in connection with
the presentation of these plaques may ultimately be offset by a separate contribution to the
Bar from a law-related organization that does not lobby and is not registered with state
authorities.

Does any statute or legislative rule prohibit this proposed activity? If so, could you please
provide pertinent guidance or commentary that might suggest a different outcome. If not,
how should such activities be properly reported by the Bar, and to what state agencies or
officials? Must any other participant in these activities report anything or register with
anyone, and what might be the Bar’s obligations with respect to those individuals or
entities?

The Bar’s expenditures for the plaques and the reimbursement to the legislators for their
travel expenses are lobbying expenditures. Section 1.4(1), Rule One, Joint Rules of the Florida
Senate and House of Representatives (1993). The plaques and surrounding recognition appear
to be for the purpose of engendering goodwill in the recipients toward the Bar and its members.
Section 1.4(2), Rule One, Joint Rules of the Florida Senate and House of Representatives
(1993). The cost of the plaques and the travel expenses should therefore be reported on the
Bar's next quarterly legislative lobbying expenditure report. Section 1.2(4), Rule One, Joint
Rules of the Florida Senate and House of Representatives (1993). If the funds expended for the
travel reimbursements and plaques are moneys within the exclusive control of The Florida Bar, it
does not appear that other parties will have any lobbyist expenditure reporting obligations.

The rest of your query is outside the scope of my authority to give informal opinions. Section
1.5(1), Rule One, Joint Rules of the Florida Senate and House of Representatives (1993). As |
suggested in our recent telephone conversation, the Florida Commission on Ethics or its staff
can best address the remaining issues as they appear to arise under the Code of Ethics for
Public Officers and Employees, Part Ill, Chapter 112, Florida Statutes.
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LRO 97-01—MAY 22, 1997

To: Mr. John Dowless, Executive Director, Christian Coalition of Florida

Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your letter requesting an informal opinion on the application of the
lobbyist registration requirement to your position as the Executive Director of the Christian
Coalition of Florida. Your letter states in part:

My situation sounds similar to the Tampa Bay Regional Planning Council example you
faxed. | am Christian Coalition of Florida’s executive director. Though | am up three days
a week during session, lobbying is not my primary job. My salary does not depend on
legislative activities, successes or failures. In fact, the main way we operate is by sending
out legislative alerts to our members encouraging them to contact their legislators. | have
discussed issues with individual legislators on numerous occasions, and testified before
five committees. | have also indicated on the cards | filled out that | was not a registered
lobbyist. Last year | didn’t need to register, so | assumed | didn’t need to again this year.

The focus for determining when an employee of a possible lobbying principal must register is
on the duties of the employee. Section 1.1(2)(d), Rule One, Joint Rules of the Florida Senate
and House of Representatives (1997), provides in part that:

“Lobbyist” means a person who is . . . principally employed for governmental affairs by
another person or governmental entity to lobby on behalf of that other person or
governmental entity. An employee of the principal is not a “lobbyist” unless the employee
is principally employed for governmental affairs. “Principally employed for governmental
affairs” means that one of the principal or most significant responsibilities of the employee
to the employer is overseeing the employer’s various relationships with government or
representing the employer in its contacts with government. [Emphasis added.]

As | previously stated in Lobbyist Registration Opinion 94-07, “There is no single bright line
criterion which will define in all cases when an employee’s responsibility for either representing
the employer in its contacts with government or for overseeing the employer's various
relationships with government becomes a principal or a most significant responsibility of that
employee.” | did suggest a few factors to consider: the amount of time spent on lobbying
activities, whether lobbying would be an “essential function” of the employee’s position under an
Americans with Disabilities Act type analysis, or if lobbying is an important factor in a
performance evaluation of the employee.

In your recent telephone conversation with me you indicated that lobbying was only a small
portion of your duties as Executive Director. You also stated your belief that the Coalition’s
Board of Directors does not consider your lobbying activities as a criterion for evaluating your
overall performance. In addition, your letter states that your compensation is not dependent
upon your success in influencing legislative action. These factors must be balanced against
what appears to be a significant amount of time spent on lobbying activities, at least during the
legislative session.

On these facts, | believe registration is not required, but should any of the mitigating factors
change and your time commitment to lobbying activities remains the same, | would recommend
that you register.
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LRO 97-02—MAY 23, 1997
To: Cari L. Roth, Esq., Lewis, Longman & Walker, P.A.

Prepared by: Michael Pearce Dodson, General Counsel
This is a response to your inquiry that states:

We have received signed original reports from our clients for authorization to sign
expenditure reports for them for the Executive Branch Legislative Reporting. We are
asking for an informal opinion that this signed original letter will also cover the expenditure
report forms for the Legislative Branch reporting. Thank you for your consideration of this
request.

The Executive Branch Lobbyist Registration program is administered by the Florida
Commission on Ethics. Section 112.3215, Florida Statutes. The expenditure report form
adopted by the Commission provides in its instructions that the principal may delegate to its
lobbyist the authority to execute the report on behalf of the principal. The Commission’s forms
and their instructions were adopted by the Commission pursuant to the Florida Administrative
Procedures Act. Section 34-7.001 and 7.002, Florida Administrative Code. As such, the
instructions are rules of the Commission. Section 34-7.010(1), Florida Administrative Code.

The Legislative Lobbyist Registration program is administered by the Joint Legislative
Management Committee. Section 11.045, Florida Statutes. This administration is governed by
Joint Rule One, Joint Rules of the Florida Senate and House of Representatives (1997). Joint
Rule One makes no provision for the lobbyist, even with a specific authorization from the
principal, to execute an expenditure report for the principal. Section 11.045(3)(a), Florida
Statutes (Supp. 1996), provides, in part, as to expenditure reports for a single lobbyist principal:

The principal is responsible for the accuracy of the expenditures reported as lobbying
expenditures made by the principal. The lobbyist is responsible for the accuracy of the
expenditures reported as lobbying expenditures made by the lobbyist.

Section 11.045(3)(b) provides, in part, as to reports from principals with multiple lobbyists:

The principal is responsible for the accuracy of figures reported by the designated lobbyist
as lobbying expenditures made directly by the principal. The designated lobbyist is
responsible for the accuracy of the figures reported as lobbying expenditures made by that
lobbyist.

Pursuant to these requirements, the Lobbyist Registration Office provides expenditure report
forms that require the signature of both the lobbyist and the principal. Until the Legislature
adopts a rule to the contrary, | believe these statutory provisions preclude the authorization by a
principal for its lobbyist to sign that portion of the expenditure report that calls for the principal’'s
signature.

Such an authorization would be contrary to the penalty provisions of the registration law at
Section 11.045(7) which states:

Any person required to be registered or to provide information pursuant to this section or
pursuant to rules established in conformity with this section who knowingly fails to disclose
any material fact required by this section or by rules established in conformity with this
section, or who knowingly provides false information on any report required by this section
or by rules established in conformity with this section, commits a noncriminal infraction,
punishable by a fine not to exceed $5,000. Such penalty shall be in addition to any other
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penalty assessed by a house of the Legislature pursuant to subsection (6). [Emphasis
added.]

Delegated reporting responsibility from the principal to the lobbyist is inconsistent with the
principal’s making knowing disclosures. In order for this penalty provision to be effective, the
principal must sign for its own reported expenditures.

LRO 98-01—FEBRUARY 9, 1998
To: Thomas J. Bonfield, City Manager, City of Temple Terrace

Prepared by: Michael Pearce Dodson, General Counsel
This is a response to your inquiry that states in part:

| have served the City of Temple Terrace—a State of Florida incorporated municipality with
a population of 20,400—as its City Manager since 1985 and have registered annually with
the Joint Legislative Management Committee as a Lobbyist for the City (principal).

My position as City Manager is my primary, full-time employment. Part of my
responsibilities in working to promote and enhance the City entail my occasionally
contacting a State elected official on behalf of the City and its residents.

| respectfully ask that you please review the State Statute and the lobbyist registration
requirements and advise me of their applicability to City Managers. Your informal opinion
would be greatly appreciated and would clarify for managers of small cities throughout the
State whether or not we are “lobbyists.”

Upon receipt of your letter | called you for a further explanation of your duties for the city.
You explained that your primary or most significant functions include formulating policies for the
administration of the city and then implementing those policies. Additionally your responsibilities
are predominately those of managing city government. In a given year you spend, or will likely
spend, less than 5% of your time lobbying the Florida Legislature or other units of government.

Section 11.045(1)(e), Florida Statutes, defines a lobbyist as:

“Lobbyist” means a person who is employed and receives payment, or who contracts for
economic consideration, for the purpose of lobbying, or a person who is principally
employed for governmental affairs by another person or governmental entity to lobby on
behalf of that other person or governmental entity.

This definition is amplified by Section 1.1(2)(d), Rule One, Joint Rules of the Florida
Legislature, which provides:

“Lobbyist” means a person who is employed and receives payment, or who contracts for
economic consideration, for the purpose of lobbying, or a person who is principally
employed for governmental affairs by another person or governmental entity to lobby on
behalf of that other person or governmental entity. An employee of the principal is not a
“lobbyist” unless the employee is principally employed for governmental affairs.
“Principally employed for governmental affairs” means that one of the principal or most
significant responsibilities of the employee to the employer is overseeing the employer’s
various relationships with government or representing the employer in its contacts with
government. Any person employed by any executive, judicial, or quasi-judicial department
of the state or any community college of the state who seeks to encourage the passage,
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defeat, or modification of any legislation by personal appearance or attendance before the
House of Representatives or the Senate, or any member or committee thereof, is a
lobbyist.

As | stated in an earlier opinion with respect to when an employee may become a lobbyist for
registration purposes:

There is no single bright line criterion which will define in all cases when an employee’s
responsibility for either representing the employer in its contacts with government or for
overseeing the employer’s various relationships with government becomes a principal or a
most significant responsibility of that employee.

In an attempt to provide some guidance in making such a determination, | suggest a
reference to the concepts found in the Americans with Disabilities Act where each covered
employer must identify the “essential functions of a job” for its employment positions. If
either of the two responsibilities referenced in the Joint Rule would constitute an essential
function of an employee for purposes of the ADA, then the employee may be considered to
be principally employed for governmental affairs.

There are many relevant factors which constitute being principally employed for
governmental affairs. As one example, if the successful performance of representing the
employer in its contacts with the government is a significant element in evaluating the
employee’s job performance for retention or promotions, then the employee would be
considered to be principally employed for governmental affairs.

Lobbhyist Registration Informal Opinion 94-07 (February 10, 1994).

Based on the foregoing considerations, | believe your responsibilities on behalf of the City of
Temple Terrace do not require you to register as a legislative lobbyist. Each city manager may
have her or his own unique responsibilities that may bring them within the ambit of being a
“lobbyist” as defined above. This opinion would therefore not be applicable to them.

LRO 99-01—FEBRUARY 22, 1999
To: Louis Rotundo

Prepared by: Michael Pearce Dodson, General Counsel
This is a response to your inquiry that states in part:

| am currently registered as a lobbyist in the State of Florida. For the last several years,
one of my declared clients is listed as The Orlando Area Sports Commission, with Randy
Johnson as its President and CEO. As you may already be aware, Mr. Johnson was
elected to the House of Representatives in November of 1998.

The Orlando Area Sports Commission is a not-for-profit public/private regional partnership,
representing five counties and three cities within Central Florida. Its primary charge is to
serve as an economic development agency, which attracts sports events and relocations
to generate economic impact. It has a Board of Directors who sets policy and oversees
Mr. Johnson as its sole employee. The funding for the organization is granted through
allocation of resort tax and general revenue. Currently, | report to the organization’s Vice
President, Mr. John Saboor, who is in charge of governmental affairs for the twelve
member staff of the corporation.
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My question deals with the declaration that lobbyists must make upon registering regarding
their business relationships with legislators. Through the By-laws of the corporation, both
Mr. Saboor and Mr. Johnson must sign all checks with double signatures for all outside
vendor services. Does this constitute a business relationship? If so, what steps should |
take to declare this matter with the office of lobbyist registration?

Section 11.045(2)(d), Florida Statutes, requires:

Every registrant shall be required to state the extent of any direct business association or
partnership with any current member of the Legislature.

This requirement is repeated in Section 1.2(1), Rule One, Joint Rules of the Florida
Legislature.

Legislative lobbyists have been required to disclose direct business associations with
members since at least 1966. Senate Rule 12.1, adopted on 15 November 1966, Journal of the
Senate for the 1966 Organization Session at 15.

Your question poses the question of how “direct” does the business association have to be
before disclosure is required. If, for example, a lobbyist has a checking account at a bank where
a member of the legislature is employed or sits on the board of directors, the business
association would not be sufficiently direct to require disclosure. On the other hand, if the
member and the lobbyist jointly own a land development company, then disclosure is certainly
required. In this case their interests coincide; if the company does well they both benefit. |
believe that factor is also present in your situation.

If you are successful as a lobbyist for the Orlando Area Sports Commission, Representative
Johnson as the Commission’s President and chief executive officer will be presumed for
appearance purposes to also benefit. Certainly here where Representative Johnson’s signature
is required before your lobbying fees can be paid, the business association is sufficiently direct
to require disclosure.

Under the foregoing facts, | recommend that you amend your current legislative registration
to disclose that Representative Johnson is the President and chief executive officer of your
principal, the Orlando Area Sports Commission.

LRO 99-02—MARCH 15, 1999
To: Diane Buerger, Esq.

Prepared by: Michael Pearce Dodson, General Counsel
This is a response to your inquiry that states in part:

| currently am employed by the Public Defender's Office in the 10" Judicial Circuit in
Bartow, Florida. 1, also, am the president of the Florida Association of Criminal Defense
Lawyers (FACDL) until June of this year. As president of FACDL, | will need to be in
Tallahassee during part of the legislative session to talk to the State’s elected officials
and occasionally address legislative committees. Obviously, that requires my presence
on weekdays during normal business (legislative) hours. | will not be paid by FACDL for
this work. All FACDL members (including officers) are strictly volunteer. FACDL,
however, will assist me by helping to cover hotel costs when | am in Tallahassee for the
above stated purpose. |, personally, will cover remaining expenses.

| have paid approved administrative leave from the Public Defender’s Office for the time |
spend in Tallahassee for the above stated purpose. Further, during the legislative session
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| will continue to be an active employee of the Public Defender's Office and perform
“nonlegislative” duties for the office during any time | am not in Tallahassee (or local
legislators’ offices, etc.) actively engaged in talking to legislators and their staffs or
appearing before legislative committees.

*kk

| have reviewed the requirements for registering as a lobbyist. It appears, based on my
review, that it is not necessary for me to register as a lobbyist. | base this on the
exemption for “registering and reporting” for persons “employed by any executive, judicial,
or quasi-judicial department of the state . . . who makes a personal appearance or
attendance before the House of Representatives or the Senate, or any member or
committee thereof, while that person is on approved leave . . . and who does not otherwise
meet the definition of lobbyist.”

Two statutes require the registration of state employees as legislative lobbyists. Section
11.045(1)(f), Florida Statutes, generally requires that employees who are “principally employed
for governmental affairs by another person or governmental entity to lobby on behalf of that
other person or governmental entity” to register as a lobbyist. Section 11.061(1), Florida
Statutes, specifically applies to only state employees. It requires that:

Any person employed by any executive, judicial, or quasi-judicial department of the state or
community college of the state who seeks to encourage the passage, defeat, or
modification of any legislation by personal appearance or attendance before the House of
Representatives or the Senate, or any committee thereof, shall, prior thereto, register as a
lobbyist with the joint legislative office on a form to be provided by the joint legislative office
in the same manner as any other lobbyist is required to register, whether by rule of either
house or otherwise. This shall not preclude any person from contacting her or his
legislator regarding any matter during hours other than the established business hours of
the person’s respective agency.

The foregoing section has been addressed by Section 1.1(4)(f), Joint Rule One, Joint Rules
of the Florida Legislature. It exempts from registration:

A person employed by any executive, judicial, or quasi-judicial department of the state or
community college of the state who makes a personal appearance or attendance before
the House of Representatives or the Senate, or any member or committee thereof, while
that person is on approved leave or outside normal working hours, and who does not
otherwise meet the definition of lobbyist. (Emphasis added.)

The general provisions of Section 11.045, Florida Statutes, do not appear to require that you
register as a legislative lobbyist for either your employer or the Florida Association of Criminal
Defense Lawyers. You are not compensated by the Association and it does not appear from the
information you supplied that you are “principally employed for governmental affairs” by your
employer.

The more specific provisions of Section 11.061(1), Florida Statutes, do require that you
register. As an attorney in the Office of the Public Defender for the Tenth Judicial Circuit you are
an employee of the judicial branch (“department”) of the state.> You also plan to appear before
members of the Legislature and its committees during the working hours of your office. The
purpose of this statute is to insure that state employees register whenever they are lobbying and
are being compensated for their time by the state. For that reason the section does not apply to

5 State v. Mandell, 599 So. 2d 1383, 1384-85 (Fla. 4th DCA 1992); Dade County v. Baker,
362 So. 2d 151, 154 (Fla. 3rd DCA 1978).
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employees who are lobbying outside their normal office hours. This exemption is restated by
Section 1.1(4)(f) of the Joint Rule One where it provides an exemption while a state employee *“.
. . is on approved leave or outside normal working
hours....”

| do not conclude that the term “on approved leave” can be extended to cover compensated
administrative leave. Such an extension would be contrary to the purpose of Section 11.061(1)
to track what state employees are doing while they are on the state payroll. The fiscal nature of
the registration requirement is emphasized by the penalty for a violation. A guilty employee
forfeits her pay for the number of hours of the violation. Section 11.061(3), Florida Statutes. For
these reasons, | recommend that while you are lobbying and being compensated by your office
you should be registered as a legislative lobbyist.

LRO 99-03—MARCH 15, 1999
To: Joe McCann

Prepared by: Michael Pearce Dodson, General Counsel
This is a response to your recent memorandum that states in part:

| would like to request an informal opinion on a matter with a potential client that needs
clarification. These individuals have a legislative matter they would like assistance with.
The organization they have created is an informal one that is not an incorporated entity of
any kind. It is impossible for us then to represent this “organization”.

There are approximately eighty (80) individuals that have a common interest and would
like to retain our services. Rather than register for each person individually

| would prefer to register for one designated person, however, each of these individuals will
share the cost of our fee.

| would appreciate guidance in how to proceed so that we remain within the letter and spirit
of the law.

Your inquiry raises the question of who is a principal within the scope of Section 11.045,
Florida Statutes, and Joint Rule One, Joint Rules of the Florida Legislature. This issue was
addressed in some detail in Lobbyist Registration Informal Opinion 95-01 (17 April 1995) where
a group of health care providers sought to be represented as an association. A copy of that
opinion is enclosed for your guidance.

As recommended in that opinion, | suggest that you register for each of your lobbying clients.
Such a registration is potentially an onerous burden when the number of clients reaches 80, but
Section 11.045 does not provide a means by which the members, or primary members, of a
principal can be disclosed in a single registration. See the discussion in Opinion 95-01 about
other states that do have such provisions.

In order to prevent ephemeral “coalitions” or shell associations from being created to shield
the real parties in interest from disclosure, there must be some substance to an association
before it can qualify as a single principal for registration purposes. The group specified in your
inquiry will not meet the test set out in the referenced opinion.
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LRO 99-04—JUNE 25, 1999
To: Rosemary L. Calhoun, Esq.

Prepared by: Michael Pearce Dodson, General Counsel
This is a response to your recent letter that states in part:

| am writing to request an informal opinion from your legal counsel on whether or not | am
required to register as a lobbyist due to my employment as an Assistant State Attorney. |
will be lobbying legislators as a volunteer on behalf of the Junior League of Daytona
Beach, Inc., a nonprofit organization, in the coming year. While | would not be paid in any
manner for my services as a lobbyist, the focus area of our League’s service projects and
lobbying efforts over the next several years will be domestic violence, which is also
obviously an area of great interest and concern to the State Attorney’s Office.

Two statutes require the registration of state employees as legislative lobbyists. Section
11.045(1)(f), Florida Statutes, generally requires that employees who are “principally employed
for governmental affairs by another person or governmental entity to lobby on behalf of that
other person or governmental entity” to register as a lobbyist. Section 11.061(1), Florida
Statutes, specifically applies to only state employees. It requires that:

Any person employed by any executive, judicial, or quasi-judicial department of the state or
community college of the state who seeks to encourage the passage, defeat, or
modification of any legislation by personal appearance or attendance before the House of
Representatives or the Senate, or any committee thereof, shall, prior thereto, register as a
lobbyist with the joint legislative office on a form to be provided by the joint legislative office
in the same manner as any other lobbyist is required to register, whether by rule of either
house or otherwise. This shall not preclude any person from contacting her or his
legislator regarding any matter during hours other than the established business hours of
the person’s respective agency.

The foregoing section has been addressed by Section 1.1(4)(f), Joint Rule One, Joint Rules
of the Florida Legislature. The rule exempts from registration:

A person employed by any executive, judicial, or quasi-judicial department of the state or
community college of the state who makes a personal appearance or attendance before
the House of Representatives or the Senate, or any member or committee thereof, while
that person is on approved leave or outside normal working hours, and who does not
otherwise meet the definition of lobbyist. (Emphasis added.)

The general provisions of Section 11.045, Florida Statutes, do not appear to require that you
register as a legislative lobbyist for either your employer or the Junior League of Daytona Beach,
Inc. You are not compensated by the Junior League and it does not appear from the information
you supplied that you are “principally employed for governmental affairs” by your employer.

You also appear to be exempt from the registration requirements of Section 11.061(1),
Florida Statutes, because you qualify for the exemption provided by Section 1.1(4)(f), of Joint
Rule One. As you explained to me on the telephone, you will be lobbying only after normal
working hours or while on annual leave. These facts distinguish your situation from the
circumstances addressed in Informal Opinion 99-02 where the Assistant Public Defender would
be on paid administrative leave to lobby.
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LRO 02-01—FEBRUARY 4, 2002

To: Carol A. Laham, Esq.

Prepared by Michael Pearce Dodson, General Counsel

This is a response to your inquiry that states in part:

This letter is a request for an informal opinion regarding corporate grass roots

lobbying activity. This request is based upon the following hypothetical grassroots
activity:

The hypothetical posed by your letter raises the two fundamental questions of legislative

Corporation X sends postcards to people urging them to contact state
legislators to either support or oppose proposed or pending legislation.
Corporation X sends pre-printed postcards, ready for mailing to specified
state legislators, to people urging them to merely sign their names and
forward the postcards to the designated recipient.

Corporation X hires a consultant to go door-to-door and call individuals and
retailers of Corporation X’s product to urge them to contact state legislators to
support or oppose proposed or pending legislation.

Corporation X contracts with a vendor of phone-banking services to call
individuals and retailers of Corporation X’s product to urge them to contact
state legislators to support or oppose proposed or pending legislation.

Throughout the grassroots campaign, there will be no communication by
members of Corporation X or its agents with members of the legislature or
legislative staff.

We request an opinion as to whether such activities, on their own, trigger
lobbyist registration and reporting under Florida law. If not, then would the
expenses associated with these grassroots activities be reportable if the
individual conducting them is already a registered lobbyist or the company
already has a registered lobbyist?

lobbying — who must register and what expenses must be reported.

If Corporation X already employs a person required to register as a lobbyist pursuant to
Section 11.045, Florida Statutes, the expenses of a grass roots® campaign as described above
must be reported as legislative lobbying expenditures. Persons registered to lobby the Florida
Legislature must report their expenditures and the expenditures of their principals twice a year.
Section 11.045(3), Florida Statutes. Reportable expenditures include the cost of food and

beverages, entertainment, research, communication, media advertising, publications, travel, and
lodging. Id.

Expenditure Reporting

6 Known to cynics as Astroturf®.
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These expenditure categories have been further defined by Section 1.4(4) Joint Rule One,
Joint Rules of the Florida Legislature. It provides in part that:

1.a. “Communications” means dissemination of information, including, but not
limited to, by means of the following:

I. Audio-visual materials; and

Il. Signs, placards, banners, buttons, promotional materials, and other display
materials; together with any associated production services.

b. This category does not include media advertising, publications, or research.
2. “Entertainment” means amusement or recreation, including, but not limited to,
sporting, hunting, fishing, theatrical, artistic, cultural, and musical activities or
events.

3. “Food and Beverages” means meals, snacks or other edible substances, or
liquids for drinking, including services associated therewith.

4. “Lodging” means sleeping or living accommodations for an individual for one
or more nights.

5. “Media Advertising” means newspaper and magazine advertising, radio and
television advertising, and outdoor advertising, including production services and
copyrighting services.

6. “Other” means any item or service that is not included within one of the
specified categories, but does not include any item or service that is not required
by law to be reported.

7. “Publications” means mass-produced, printed materials, including, but not
limited to, magazines, newsletters, brochures, or pamphlets, which expressly
encourage persons to communicate with members or employees of the
Legislature to influence the official actions of members or employees of the
Legislature or which are designed to communicate with members or employees
of the Legislature.

8. “Research” means procurement of information relating to a specific issue,
regardless of the form or medium in which that information is provided, including,
but not limited to, surveys, bill-tracking services, information services, periodicals,
and consultants or consultant services to gather data or statistics.

9. “Special Events” means large-scale occurrences, including, but not limited to,
receptions, banquets, dinners, or legislative days, to which more than 250
persons are invited and for which the expenditures associated with hosting the
occurrence are negotiated with a catering service or facility at a single, set price
or which include multiple expenditure categories.

10. “Travel” means transporting an individual from one place to another,
regardless of the means used.

(Emphasis added).

These definitions, particularly 5, 7, and 8, encompass both direct lobbying and indirect
lobbying. A grass roots campaign would thereby include reportable expenditures. See Florida
League of Professional Lobbyists, Inc., v. Meggs, 1995 Westlaw 931092 (N. D. Fla. March 31,
1995); affirmed, 87 F. 3d 457 (11th Cir. 1996); cert. denied, 519 U.S. 516 (1996); where
lobbyists unsuccessfully challenged Section 11.045, Florida Statutes, because it requires, inter
alia, reporting indirect lobbying expenses. If any person is registered to lobby the Florida
Legislature on behalf of Corporation X, the grass roots campaign expenditures should be
reported.
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Registration Requirement

Under certain circumstances the grass roots campaign may not, by itself, trigger a lobbyist
registration requirement. The campaign is definitely lobbying as defined in Section 11.045(1)(e),
Florida Statutes, and Joint Rule 1.1(2)(c), Joint Rules of the Florida Legislature, but not
everyone who lobbies is required to register.

For many years the Florida Legislature maintained a very broad lobbyist registration
requirement. For example, when the Legislature’s registration requirements were first codified in
the Florida Statutes at Section 11.045, Florida Statutes (1979), all persons seeking to influence
legislation were required to register. The few exceptions included only members and staff of the
Legislature or persons appearing in their individual capacity for themselves alone.

In 1993 the Legislature enacted a major revision of Section 11.045, Florida Statutes. The
revision established detailed and sweeping expenditure reporting requirements but it significantly
narrowed the registration requirement. The only persons now required to register are
independent contract lobbyists, in-house employees who have lobbying as a significant job
responsibility, and certain state employees. Specifically, a lobbyist is now defined as:

a person who is employed and receives payment, or who contracts for economic
consideration, for the purpose of lobbying, or a person who is principally
employed for governmental affairs by another person or governmental entity to
lobby on behalf of that other person or governmental entity.

Section 11.045(1)(f), Florida Statutes.

This definition is further amplified by Section 1.1(d), Joint Rule One, Joint Rules of the Florida
Legislature, that provides:

“Lobbyist” means a person who is employed and receives payment, or who
contracts for economic consideration, for the purpose of lobbying, or a person
who is principally employed for governmental affairs by another person or
governmental entity to lobby on behalf of that other person or governmental
entity. An employee of the principal is not a “lobbyist” unless the employee is
principally employed for governmental affairs. “Principally employed for
governmental affairs” means that one of the principal or most significant
responsibilities of the employee to the employer is over-seeing the employer’s
various relationships with government or representing the employer in its
contacts with government. Any person employed by any executive, judicial, or
quasi-judicial department of the state or any community college of the state who
seeks to encourage the passage, defeat, or modification of any legislation by
personal appearance or attendance before the House of Representatives or the
Senate, or any member or committee thereof, is a lobbyist.

(Emphasis added). In the Corporation X hypothetical the door-to-door consultant and the
vendor of phone bank services would not be required to register because they will not have
direct contact with legislators or legislative staff. Similarly, the employees of the company that
prints the postcards or handles their mailing are not defined lobbyists even though the purpose
of the printing and mailing contract is lobbying. The registration requirements as revised in 1993
were not intended to capture such indirect lobbyists. On the other hand, the person or persons in
Corporation X responsible for directing or managing the grass roots campaign may well meet
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the definition of an in-house lobbyist if they are “principally employed for governmental affairs” as
defined above.

LRO 02-02—AUGUST 28, 2002
To: Rivers H. Buford, lll, Legislative Affairs Director, Florida Department of State

Prepared by: Michael Pearce Dodson, General Counsel
This is a response to your inquiry that states:

Does Secretary of State Jim Smith who is serving as Secretary of State (a
statewide elected office) have to register to lobby? He was appointed to fill the
unexpired term of former Secretary of State Katherine Harris.

As a member of the Florida Cabinet, the Secretary of State is elected for a term of four years.
Article IV, Sections 4(a) and 5(a), Florida Constitution. Rule 1.1(4), Joint Rules of the Florida
Legislature, provides in part:

For purposes of registration and reporting, the term “lobbyist” does
not include any of the following:

(a) A member of the Legislature.

(b) A person who is employed by the Legislature.

(c) A judge who is acting in that judge’s official capacity.

(d) A person who is a state officer holding elective office or an officer of a
political subdivision of the state holding elective office and who is acting in that
officer’s official capacity.

(Emphasis added.) Although Secretary of State Jim Smith came to his office through a

gubernatorial appointment, he is exempt from the requirement of registering to lobby the Florida
Legislature in his official capacity because he holds an “elective office.”

LRO 04-01—JULY 14, 2004

To: Michael R. Hightower, Vice President, Government & Legislative Relations, Blue
Cross and Blue Shield of Florida

Prepared by: Michael Pearce Dodson, General Counsel
This is a response to your inquiry that states:
It has come to my attention that there are varying opinions on who should be
reporting as lobbying expenses the dues paid by a member company to an
association involved in lobbying activities.

Some have advised that the company paying the dues is not responsible for
reporting that portion of the dues utilized as lobbying expenses. Because the
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association does the lobbying, it is felt the association should be reporting those
lobbying expenses.

Others advise that because a portion of the dues paid by a company are meant
to support association lobbying activities, then that portion of the dues should be
reported as lobbying expenses by the member company paying the dues.

(Emphasis in your original).

Principals that employ a lobbyist, or that are otherwise represented by a lobbyist’, must
report expenditures made for the purpose of lobbying. Section 11.045(3)(a), Florida Statutes.
See also, Section 1.4, Joint Rules of the Florida Legislature. Ordinarily, under the circumstances
posed by your inquiry, the association must report all of its lobbying expenditures whether or not
association dues were paid by members with the intention of supporting the association’s
lobbying efforts. The individual association members would therefore not report dues payments
to the association as their own lobbying expenditures. If members of the association were to
report a prorated portion of their dues as lobbying expenditures, the same expenditures would
effectively be reported twice, once by association members and once by the association itself.
The reporting requirements for Section 11.045, Florida Statutes, do not favor multiple reports of
the same expenditures. See Section 1.4(3)(d), Joint Rules of the Florida Legislature.

The foregoing conclusion parallels advice given by the Commission on Ethics when it issued
an advisory opinion stating that:

[M]embership by an entity in an association generally does not make the entity
the principal of a lobbyist who lobbies for the association, even though that
entity’s interests are being represented by the lobbyist, unless the entity
exercises substantial control over the operations and the policies of the
association.

Commission on Ethics Opinion 91-39 (19 July 1991). As with the Commission’s advice, this

opinion assumes the association referenced in your inquiry is not a “shell” created solely for the
purpose of hiding the identity or the expenditures of its “members.”

LRO 05-01—FEBRUARY 4, 2005

To: Mr. Steve St. Armand, President, Junior Achievement of Florida’s First Coast, Inc.
Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your inquiry that states:

A Community Budget Request on behalf of Junior Achievement has been introduced
for the 2005 Legislative Session in both the Florida House and Florida Senate.
Given the following, is a lobbyist registration necessary and are there
financial/reporting forms that need to be completed?

7 As defined in Section 11.045(1)(f), Florida Statutes
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« Junior Achievement is a non-profit organization.

* There are 150 Junior Achievement areas in the country; nine are located in Florida.

« Each of the nine Florida Junior Achievement areas has a paid president and staff who
will speak to their local legislative delegation about the Community Budget Request.

* In association with the Community Budget Request, some Junior Achievement
presidents and/or staff will meet with legislators in Tallahassee and attend Committee
meetings as necessary. Junior Achievement presidents/staff will also meet with
agency staff and Cabinet members/staff as necessary.

* No JA presidents will be paid to "lobby"; furthermore, no person or organization will be
hired by Junior Achievement areas (individually or as a group) to further this
legislation. This is a 100% volunteer effort.

* There will be a "JA Day" in Tallahassee in March during which Junior Achievement
presidents and/or staff plus representatives from local Junior Achievement Boards will
meet with legislators. This day will end with a reception for legislators and Junior
Achievement participants in "JA Day."

We appreciate your looking this over and helping Junior Achievement insure that we fulfill all
the requirements of your office.

(Italics in the original.) The answer to your inquiry turns on whether or not any of the paid
staff, including presidents, of each Junior Achievement entity, will meet the definition of “lobbyist”
as set out in Section 11.045(1)(f), Florida Statutes, and Section 1.1(2)(d), Joint Rules of the
Florida Legislature. Section 11.045(1)(f), Florida Statutes, provides that:

“Lobbyist" means a person who is employed and receives payment, or who
contracts for economic consideration, for the purpose of lobbying, or a person
who is principally employed for governmental affairs by another person or
governmental entity to lobby on behalf of that other person or governmental
entity.

Section 1.1(2)(d) of Joint Rule One amplifies the foregoing definition and states:

“Lobbyist” means a person who is employed and receives payment, or who
contracts for economic consideration, for the purpose of lobbying, or a person
who is principally employed for governmental affairs by another person or
governmental entity to lobby on behalf of that other person or governmental
entity. An employee of the principal is not a “lobbyist” unless the employee is
principally employed for governmental affairs. “Principally employed for
governmental affairs” means that one of the principal or most significant
responsibilities of the employee to the employer is overseeing the
employer’s various relationships with government or representing the
employer in its contacts with government.

(Emphasis added.) Without more information on the responsibilities of each job position
involved in each entity, | cannot suggest which position may or may not be considered a lobbyist
under the above definitions. To provide you with some guidance for making that determination
yourself, | have enclosed a copy of Lobbyist Registration Informal Opinion Number 94-07, which
addresses in some detail the factors that determine when any employee is considered a lobbyist
for registration purposes.
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LRO 06-01—March 21, 2006

If any members of the staff for Junior Achievement entities meet the test of being a lobbyist,
they will be required to register before engaging in any lobbying. They will also be required to file
expenditure reports twice a year. Their status as lobbyists will bring their employing Junior
Achievement entity within the scope of the Code of Ethics for Public Officers and Employees®8 as
it relates to the employees’ contacts with the Legislature and its staff. Copies of the registration
forms and expenditure reports are available from the Legislature’s website at
<http://www.leg.state.fl.us/lobbyist/>.

If none of the JA staff are within the definition of being a lobbyist, no registrations or reports
are required.

Your inquiry notes that paid JA staff may have contact with members of the executive
branch, i.e., state agency staff or members of the Cabinet. In that case, their possible status as
executive branch lobbyists would be governed by Section 112.3215, Florida Statutes, and
Chapter 34-12, Florida Administrative Code. | am not authorized to provide opinions under those
provisions and therefore refer you to the Florida Commission on Ethics for guidance. The
Commission’s website is located at <http://www.ethics.state.fl.us>

LRO 06-01—MARCH 21, 2006
To: Jim Brainerd
Prepared by: Michael Pearce Dodson, General Counsel

This is a response to your inquiry that states:

I have my own lobby/law firm and have two clients (Florida Assoc. of Ins. Agents and Polk
County Board of Commissioners). | am registered to represent then before both the
Legislative and Executive Branch. Last Friday, | underwent quad bypass open heart
surgery, and, even though | am making great progress, | probably can't "work the halls"
for at least a few weeks.

Upon hearing of my plight, two of my best friends in town volunteered to attend meetings
and talk to legislators on my behalf, and thus, ultimately on behalf of my clients. Neither of
the two friends is a registered lobbyist; in fact both are retired. However, both are former
state senators and one is a past President of the Senate, therefore | know they would be
very effective. They would do this on a voluntary basis and receive absolutely no
compensation for doing so.

My question is this: Do they need to register and, if not, are they in any way limited in
their ability to talk to legislators or attend meetings?

The answer to your inquiry turns on whether or not your two friends will meet the definition of
“lobbyist” set out in Section 11.045(1)(h), Florida Statutes, as amended by Chapter 2005-359,
Laws of Florida, and Section 1.1(2)(f), Joint Rule One, Joint Rules of the Florida Legislature
(2006) Both the statute and the rule provide in part that:

8 Part Ill, Chapter 112, Florida Statutes.
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“Lobbyist” means a person who is employed and receives payment, or who
contracts for economic consideration, for the purpose of lobbying, or a person who
is principally employed for governmental affairs by another person or governmental entity
to lobby on behalf of that other person or governmental entity.

(Emphasis added.) The Joint Rule further defines payment as:
"Payment” or "salary" means wages or any other consideration provided in exchange for
services, but does not include reimbursement for expenses.

Section 1.1(2)(g), Joint Rule One, Joint Rules of the Florida Legislature (2006). With these
definitions in mind, | conclude that your friends may represent your two principals without being
required to register for them. This conclusion rests on the fact that they will not receive anything
of monetary value under any circumstances directly or indirectly from you or your two principals
other than perhaps reasonable reimbursement for expenses such as your friends’ own travel or
lodging.

The ability of your two friends to talk to legislators or to attend meetings would not be
restricted by their not being registered as lobbyist on behalf of your two principals.
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INDEX TO OPINIONS

(Office of Legislative Services General Counsel)

A

Americans with Disabilities Act

Essential functions of job, 94-07; 94-
25; 98-01

Expenditure

Awards and Recognitions, 94-22; 96-
02

Bill Tracking Service, 93-02

Contributions to conferences and
events, 94-22

Definition, 94-01; 94-03; 94-08; 94-
20; 94-24; 94-27

Drafting legislation, 93-02

Events
Private, 94-03; 94-13; 94-20; 94-
22;94-24

Pro rata share for lobbying
expenditures, 94-03

Public, 93-02; 94-22

Failure of principal to cooperate with
lobbyist in the filing of expenditure
reports, 94-23

Fees and salaries, 93-02; 94-09; 94-
13; 94-24; 94-28; 95-02
Exemptions, 94-06; 94-11; 94-17;

94-27

Food, lodging, and travel, 94-03; 94-
22; 94-24; 94-28

Gifts
Tickets to events, 94-29

Goodwill, 93-02; 94-03; 94-08; 94-13;
94-22; 94-27

Guest editorials, 94-22

Legislative tracking, 94-22

Lobby registration fees, 94-13

Mailings, 93-02; 94-13; 94-22; 94-29

Membership Dues, 94-01; 94-03; 94-
24, 04-01

Office expenses exemption, state
agency, 94-10

Publication expenditures, 93-02; 94-
13; 94-22; 94-24; 94-27

Reimbursement for expenses does
not constitute compensation for
lobbying, 94-24; 94-28
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(Expenditure continued)

Rental of property
At fair market value, 94-08
Exemption from rental fees, 94-22
Principal rental fees, 94-22
Report, delegation of completion, 97-
02

Reporting expenditures of grassroots
campaigns, 02-01

Reporting funds for events not
associated with lobbying principal,
93-02; 94-20; 94-22

Request for waiver of registration fee,
94-17

Research Expenditures, 93-02; 94-22

Survey expenses when information is
gathered for lobbying purposes,
94-22

Third-party payments, 94-09

L

Lobbying

Definition, 93-01; 94-03; 94-15; 94-
18; 94-25; 94-26; 94-28; 94-29;
95-02; 96-01

Non-lobbyist contact with Members
does not constitute lobbying, 94-
21; 94-28

Lobbyist

Business relationship with legislator,
99-01

City officials, 94-16; 98-01

Definition, 94-02; 94-04; 94-15; 94-
18; 94-25; 94-28; 94-29; 95-02;
97-01; 98-01, 05-01, 06-01

Education Practices Commission
Chair, 94-12

Public Defenders, 94-04; 99-02

Regional planning council staff, 94-25

School superintendents, 94-02; 94-15

Volunteer Lobbyist, 99-04

P

Principal

Autonomous districts under a single
office, 94-14



(Principal continued)

Criteria for a group of principals to be
considered a single principal, 95-
01

Definition, 94-10; 95-01

R

Registration

Appointed school superintendents,
94-02; 94-15

Assistant county attorney, 94-05

Attorney for local environmental
regulatory agency, 94-05

Attorney for Public Defender, 99-02

City Manager, 98-01

Counsel appearing before committee
or sending correspondence on
behalf of client, 93-01

Department of Military Affairs, 94-17

Exemption from registration, 94-02;
94-06; 94-10; 94-11; 94-12; 94-
17; 94-18; 94-26; 97-01; 99-04,
02-02

Florida Junior Achievement, 05-01

Florida Public Defender Association,
94-04
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(Registration continued)

Florida Transportation Commission,
94-11

Grassroots campaign, 02-01

Office of State Long-Term Care
Ombudsman, 94-06
Legal Advocate, 94-06

Persons serving on Department or
technical committee, 94-07

Principal employment, 94-02; 94-07;
94-15; 94-16; 94-25

Principals, 94-14

Pro bono clientele, 95-02

Public officials, 94-16

Registration fee, 94-04; 94-13

Retained by third party, 94-09

Single clients collectively hiring
lobbyist, 95-01; 99-03

Spouse of Member, 94-19

Workers’ Compensation Oversight
Board, 96-01

Volunteers, 06-01

Reports

Joint Legislative Management
Committee expenditure report, 94-
07; 94-20; 94-22; 94-23; 94-24;
94-27; 95-02; 97-02

Executive Branch expenditure report,
94-07; 97-0



